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THE MARCH OF THE CONSTITUTION.! 


For something more than a hundred years the people of the 
United States have enjoyed — or have had the right to enjoy — 
the protection of a written Constitution. Its sanctions and its 
guaranties have been with them and over them so long that they 
often seem to be only natural and every- day rights, immemorially 
. existing. But the Federal Constitution was a great creative 
work. It established a union of States and breathed into it the 
powers and attributes of nationality. It was a new departure; 
for until then, though there had been various leagues and Fed- 
erations united by written covenants, and some small local con- 
stitutions, there had been no attempt, anywhere in the world, to 
make a written Constitution on a large scale; one that should be 
the supreme organic law for a great nation. What is a Consti- 
tution? The question is more difficult thanit seems. Ina gen- 
_ eral way, however, it may be said that it is the system or body 
of fundamental principles, written or unwritten, under which a 
nation, State or body politic is formed or governed. 

Unwritten constitutions, like the British — that ancient fabric 
which our fathers knew and revered —are evolutionary, grow- 
ing from year to year, from reign to reign, and from century to 
century. Bagehot, writing of the English Constitution, was op- 
pressed with the difficulties of the subject, because of this very 
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element of growth. ‘* There is a great difficulty in the way of 
a writer,’’ he says, ‘* who attempts to sketch a living constitu- 
tion — a Constitution that is in actual work and power; the diffi- 
culty is that the object is in constant change.’’ An unwritten 
Constitution is never completed; for, silently, with the growth 
of years, it is modified and enlarged to meet the exigencies of 
what Gladstone termed ‘ progressive history.’’ It is an old 
story; on one side successive demands, on the other successive 
refusals, until that which was stubbornly contested finally settles 
down and becomes incorporated in the great catalogue of indis- 
putable rights. . 

No doubt the English Constitution is well adapted to the Eng- 
lish people, and they to it. They grew together; the people 
faster than the Constitution, but waiting — generally, though not 
always, with patience — for the incorporation of ancient and in- 
communicable rights into the acknowledged fundamental law of 
therealm. Well did Tennyson describe the process by which the 
British constitution was evolved, when he wrote: — 


“A land of old and just renown 
- Where freedom broadens slowly down 
From precedent to precedent.”’ 


It is, perhaps, not quite accurate to speak of the British Con- 
stitution as an unwritten one, for its great features were written 
in black and white to the end that they should never be forgot- 
ten. Such was Magna Charta, of which Professor Stubbs says 
that the entire body of English constitutional history is but a 
commentary upon it. Such was the Petition of Rights; the 
Habeas Corpus Act of 1679; the Bill of Rights, and the Act of 
Settlement. These are parts of the British Constitution, not be- 
cause they are in writing, but because they are of such a funda- 
mental character that they are presumed to inhere in the common 
rights of British subjects. 

But, gentlemen, it need not be said that the British Constitu- 
tion, however splendid its proportions, could not suffice when 
the American people proposed to embark upon a career of sepa- 
rate nationality. They had their local charters, constitutions 
and laws; they had the Articles of Confederation, and each had 
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for itself the English common law. But all these did not, and 
could not, make a nation; or if you like the term better, a 
national government. Surely never did men face a graver re- 
sponsibility than did those who undertook to bring order out of 
the chaos which then enveloped them. They proposed to form 
a more perfect union, establish justice, insure domestic tran- 
quillity, provide for the common defense, promote the general 
welfare, and secure the blessings of liberty to themselves and 
their posterity. 

This lofty enumeration of their purposes was, in itself, a 
solemn judgment upon the Articles of Confederation, which, 
indeed, all men knew were entirely inadequate for gathering or 
holding the fruits of their struggle for independence. ‘: The 
Confederation,’’ in the language of that great lawyer, Horace 
Binney, ‘* was no more than the limited representative of other 
governments, and not a government itself. It was a league of 
sovereigns, but not a sovereign.’’ Indeed, it is not a just use 
of language to call that a government which had no executive, 
no coercive power, no power of energetic offense or defense, 
and no means of raising revenue beyond the voluntary contri- 
butions of the different States. Washington’s genius was of 
that sane, clear-eyed quality which does not often indulge in 
figures of speech; but the man who never gave up hope when 
his armies were in the field against appalling odds said, in 
1786: — 

‘* Tt is clear to meas A, B, C, that an extension of Federal 
powers would make us one of the most happy, wealthy, re- 
spectable and powerful nations that ever inhabited the terrestrial 
globe. Without them, we shall soon be everything which is the 
direct reverse. I predict the worst consequences from a half 
starved, limping government, always moving upon crutches, and 
tottering at every step.”’ 

The Father of His Country seldom suffered his mind to be 
moved from its serene equipoise; and it was surely an alarming 
situation that could wring such language from him. 

And so the convention which framed the Federal Constitution 
was called. It is curious to note how little was said by those 
who pressed upon the people and upon the State governments 
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the necessity of a convention, about the paramount reason 
that was in their minds, which was that the country was rapidly 
drifting into anarchy. The governors and dignitaries who were 
working together to bring about a convention, the legislatures 
that passed resolutions in favor of it, and the great leaders who 
in private life were so influential in moulding public opinion, 
generally veiled the real meaning of the movement by talking 
about the necessity of a better understanding in respect to their 
commercial relations, a fair distribution of trade, the construe- 
tion of canals and other such matters, which, though certainly 
important, were as nothing when compared with the immediate 
and imperative necessity of transforming the confederation into 
a government of real national vigor, possessing not only the 
authority which belongs to a nation, but the power to vindicate 
it at home and abroad. 

It is a hard thing to make a Constitution — still harder. to 
make a good one, or one which can be relied upon to stand the 
strain of actual use. Nevertheless, the delegates undertook the 
task, and began in a manner which augured well for the success 
of their efforts when on May 25th, 1787, by a unanimous vote, 
they chose George Washington to preside over their delibera- 
tions. In a little less than four months the work of the con- 
vention was finished. The instrument they framed is known to 
all—at least its language and the general scope of its various 
provisions. Time has shown, and every year it becomes clearer, 
that Gladstone’s oft-quoted panegyric was profoundly true, 
when he said: ‘* The American Constitution is the most won- 
derful work ever struck off at a given time by the brain and 
purpose of man.’’ The men who framed it were not mere vis- 
ionaries. They were, almost without exception, calm, thought- 
ful men, who thoroughly apprehended the problem they had to 
solve, and knew that it could not be worked out by declamation, 
nor by passionate discussion of the abstract rights of man, nor | 
by mutual congratulations that they had wrested from the 
mother country an acknowledgment of their independence. 
They were called upon to construct — or, rather, to reconstruct — 
and to that great task they bent their energies, patriotically, 
intelligently, and triumphantly. 
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What order of men they were is shown in the light of a his- 
torical contrast which is full of dramatic interest. France was 
in trouble — a trouble more serious, more tragic, more frightful 
than any which ever before confronted an existing order of 
things. The Revolution was upon them. Poor Louis the Six- 
teenth was struggling in a blind way with the forces, political, 
social and intellectual, which were ultimately to bring his reign 
to an end and his head to the block. On the very day that 
George Washington was elected president of the convention, 
the great assembly of the Notables —the first which had met 
since the days of Richelieu— adjourned. They had sat two 
months and utterly failed to do anything which could save 
France, Then came another meeting of the Notables and of 
the States General, the National Assembly, the Constituent 
Assembly, and that fruitless and utterly abortive attempt to 
make a constitution which should save the king’s crown and the 
people’s rights. Carlyle, in his saturnine way, observes of this 
depressing effort : — 

‘A constitution can be built; constitutions euough, a la 
Sieyes, but the frightful difficulty is that of getting men to come 
and live in them. * * * The constitution, the set of laws 
or prescribed habit that men will live under, is the one which 
images their convictions — their faith as to this wondrous uni- 
verse; and what rights, duties, capabilities, they have there; 
which stands sanctioned, therefore, by necessity itself; if not by 
aseen Deity, then by an unseen one. Other laws, whereof there 
are always enough ready-made, are usurpations which men do not 
obey, but rebel against and abolish at their earliest convenience.”’ 

This language may seem extravagant and not altogether 
intelligible, but in it there is that essential grain of truth which 
is in all that Carlyle wrote. Their attempt at constitution- 
making failed, for it could not rally to its support any faith in 
its inherent strength or genuineness. It simply collapsed when 
put to the pitiless test of those pitiless times. Great hopes had 
been centered in it, hopes of deliverance, hopes of happiness 
and hopes of peace; but Carlyle sums up the result in a single 
sentence, which he makes the heading for one of his grandly 
picturesque chapters: ‘* CONSTITUTION WILL NOT MARCH.”’ 
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But, gentlemen, the Constitution our fathers made had the 
marching quality in it; and our history records how it has 
marched in good and evil days, sometimes through perils and 
difficulties, sometimes seeming almost ready to halt, but always 
moving forward. The people who framed it, and the people 
who adopted it, never considered it perfect; some of the mem- 
bers of the convention refused to sign it, and its adoption was 
fiercely opposed in many of the States. In the convention, 
Franklin, old and feeble in body, but with unimpaired intellect- 
ual vigor, urged the members to sink their personal objections 
for the stake of the great issue at stake. ‘* Thus I consent, sir, 
to this Constitution,’’ he said, ‘‘ because I expect no better and 
because I am not sure that it is not the best. The opinions I 
have had of its errors I sacrifice to the public good.”’ 

Though the work of the convention was not entirely satis- 
factory to any member, nearly all accepted it as the best then 
attainable, and only three refused to sign it. It was nearly 
three years before all the States came in under it, and when 
Rhode Island gave her tardy assent, the government of the 
Union was already in operation, George Washington was Pres- 
ident, and the Constitution had begun its march. 

It is impossible to over-estimate the difficulties that confronted 
the men upon whom devolved the duty of administration in the 
new government. They were to be guided by the Constitution, but 
the Constitution itself was not entirely clear, and many different 
views were held as to its meaning. It was the result of a large 
number of compromises between different classes of political 
thinkers and between different localities and interests. As has 
been truly said, ‘* Nobody liked all its provisions, and every- 
body feared some of them.’’ And yet, no one can doubt that 
its adoption was a great, wise and patriotic act; for all experi- 
ence has shown that statesmanship is not the obstinate reaching 
out for the unattainable, but the acceptance of the best that is 
within reach. It was the profound recognition of this truth 
that secured its adoption, without the provisions soon afterward 
incorporated in the first ten amendments, the absence of which in 
the original draft caused so much opposition. The good sense 
of the American people accepted the work of Washington and 
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the convention over which he presided, as infinitely better than 
the confederation, even if there were in it, to the minds of most 
men, obvious imperfections. Many, many great causes have 
been wrecked by the unyielding opposition of narrow minds, 
seeing only a single point, that may or may not be correct, but 
which is insigniticant in the great scope of the cause itself. 

Such minds there were in that day, and such there have been 
always, who, honestly believing that human wisdom is centered 
in them, cling fast to the things which are petty and insignifi- 
cant, and sacrifice those which are of supreme value. But the 
Constitution was adopted; and those who had opposed it were 
loud in their prophecies of failure; and those who had sup- 
ported it were not without doubts. Its friends could only admit 
frankly that it was an experiment which must wait the test of 
time. 

The organization of the government under the Constitution 
was one of the greatest events in human history. It was not a 
dramatic affair, such as when Napoleon put upon his head the 
iron crown of Lombardy; it was grave and stately in a certain 
republican fashion as became a people who were establishing a 
nation, with a fixed, a determinate organic law, and were pro- 
posing to move forward within its limits. But what were its 
limits? What were the powers of the new government? Were 
the people of the United States a nation with a national govern- 
ment, or only citizens of their respective States and of a Federal 
union of States? These questions had not been settled in any 
authoritative way. As Judge Cooley has said: ‘ The decision 
upon them, when thus presented, might determine whether the 
Constitution was to be a bond of union or a rope of sand; for 
the practical construction might make it one or the other.’’ 

This only means that, after all, the Constitution which had 
been declared to be the supreme law of the land must needs be 
subjected to the test of construction and interpretation. The 
almost infinite variety of questions which might become subjects 
of litigation would surely call upon the courts, and finally upon 
the court of last resort, for judicial announcements of the scope 
and meaning of every provision. Such is the infirmity of human 
language that members of the convention who had voted for the 
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Constitution differed as to the meaning of its various provisions. 
It was plain from the first that the Supreme Court would have 
to grapple with great and difficult questions. The composition 
of the court, and particularly the order of mind which should 
be possessed by the Chief Justice, were matters of weighty im- 
portance. Again I quote from Judge Cooley, whose great learn- 
ing, high character and eminent judicial abilities have so endeared 
him to our profession : — 

‘* When the time is considered, and the circumstances under 
which the duty of authoritative construction must be entered 
upon, one cannot fail to be impressed that peculiar qualifications 
were essential in the person who should preside over the body to 
whom that duty would be intrusted, and who would give direc- 
tion to its thought. He ought certainly to be a learned and 
able lawyer; but he might be this and still fail to grasp the full 
significance of his task. A mere lawyer might see in the Con- 
stitution nothing but an agreement of parties, to be construed 
by technical rules; it required a statesman to understand its full 
significance, as an instrument of government instinct with life 
and with authority.’’ 

You will note, I doubt not, in the language I have quoted, the 
phrase ‘‘a mere lawyer.’’ Far be it from me to say that “a 
mere lawyer ’’ may not be a very well-meaning and useful man. 
But he never was and never will be a great judge. In this coun- 
try, every judge, State and Federal, is, or may be, called upon 
to decide questions arising under constitutions, and such ques- 
tions require historical knowledge, an insight into the meaning 
of organic laws, of the duties and obligations of citizenship, 
and, finally, of the great purposes of a constitutional and an 
institutional government. John Jay, our first Chief Justice, 
was lawyer, statesman and diplomat, a student of literature, and 
a man of unbending integrity and spotless character. -To his 
hands and the hands of his associates the new and untried Con- 
stitution was intrusted. It is interesting to read the proceedings 
of the court in those first days,when questions of practice and pro- 
cedure were constantly coming up and receiving the careful con- 
sideration of the court, and were about the only questions before 
it. There was little business in the eleven years which preceded 
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the appointment of Marshall, and only six constitutional cases 
were decided. 

In one, Ware v. Hylton, reported in 3d Dallas, John Marshall 
was counsel for defendant in error, and was badly beaten, all the 
judges save Iredell being against him — and Iredell against him 
on part of the case. This was at the February Term, 1796. Five 
years later,on February 4, 1801, John Marshall himself took 
his seat as Chief Justice of the court which had turned a deaf 
ear to the only argument he had made before it. 

Thus far the Constitution had marched ; but it must be admitted 
its pathway had not been a smooth one. The people had al- 
ready learned that the Supreme Court was a body claiming enor- 
mous powers — powers that thousands of good men viewed with 
sincere alarm. From the first the country had been divided on 
the question whether there should be a strong national govern- 
ment, operating directly upon the people, or a mere agency for 
certain purposes while the vigor of effective government should 
remain in the several States. In the convention and before the 
people there had been earnest, sometimes angry, discussion of 
this question. Those who had hoped that it would be settled by 
the language of the Constitution itself were doomed to disap- 
pointment, for, studying it sentence by sentence and line by line, 
it was evident that the argument was not closed. The question 
was simply changed from: ‘* What government is best?’’ to 
‘« What government has the Constitution actually given us? ”’ 

The Supreme Court has been eloquently called ‘* the 
living voice of the Constitution,’’ and from its organization it 
has courageously assumed the right to speak the final 
word as to its meaning, and as to the rights it grants and 
the obligations it imposes. We are so much accustomed to 
connecting the name of Marshall with the establishment of con- 
stitutional principles that we have hardly done justice to the 
court as it stood before his appointment. They were learned 
men, they were honest men, and they were — which is scarcely 
less important — firm and unwavering in the performance of 
every judicial duty. When Chisholm v. The State of Georgia 
was brought before them, the country was aflame with excite- 
ment. Mingled feelings of astonishment and indignation filled 
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men’s minds, at the thought of bringing a sovereign State into 
court like an ordinary debtor. The opinion of Justice Wilson — 
himself one of the signers of the Constitution — is a quaint and 
curious piece of judicial literature. 

‘¢ This is a case of uncommon magnitude,’’ said Justice Wil- 
son. ‘* One of the parties to it is a State; certainly respectable, 
claiming to be sovereign. The question to be determined is, 
whether this State, so respectable, and whose claim soars so 
high, is amenable to the jurisdiction of the Supreme Court of 
the United States? This question, important in itself, will de- 
pend on others more important still; and may, perhaps, be 
ultimately resolved into one no less radical than this — ‘ Do the 

people of the United States form a nation?’ ”’ 
' This grim question was destined to rise from time to time 
until finally answered on the battlefield. Judge Wilson gave his 
own answer toward the close of his opinion in these words : — 

** Whoever considers, in a combined and comprehensive view, 
the general texture of the Constitution, will be satisfied that the 
people of the United States intended to form themselves into a 
nation for national purposes. They instituted, for such pur- 
poses, a national government, complete in all its parts, with 
powers legislative, executive and judiciary; and in all those 
powers extending over the whole nation.”’ 

When it became known that the court had held the State of 
Georgia to be suable by a private citizen, an overwhelming de- 
mand went up for an amendment to the Constitution, and so the 
Eleventh Amendment was straightway adopted. A large portion 
of the people thought the decision in Chisholm v. Georgia 
wrong, and it must be admitted that the question involved wasa ~ 
very doubtful one, and to this day lawyers differ as to its correct- 
ness. But the adoption of the Eleventh Amendment removed 
the question from discussion, except by historical students. 

When Marshall took his seat it was plain enough to all that 
he would have many uncomfortable experiences and much ran- 
corous criticism. Though he was of a singularly calm and 
equable temperament, no one in the station to which he was 
called could expect to escape the hostility of faction. He was a 
Federalist; and Jefferson, whose administration came on less 
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than a mouth after Marshall’s appointment, was a Republican. 
These two great men, both Virginians, both patriots, both sin- 
cerely devoted to the principles of constitutional liberty as they 
understood them, entertained for each other a dislike almost 
amounting to hatred. Each considered the other a dangerous 
enemy to the liberties of his country, and neither concealed this 
opinion from his intimate friends. The result was bitter hostil- 
ity — more or less hidden by the proprieties which rested upon 
each — but still well understood by their friends and partisans. 

It is not worth while, now, to judge between them, for the 
names of both are cherished by all their countrymen. But I 
believe the settled opinion of good lawyers and of statesmen 
whose minds have the conservative strength, which is the real 
test of statesmanship, is that, on this fundamental question, 
Marshall took the broader and the safer view. He believed, 
und avowed his belief, in a strong government; and so also did 
his adversaries. But they believed the strength should be in 
the separate parts, while he believed it should be in the sum of 
all the parts —the nation. Our subsequent history has told 
how vain it was to rely on judicial decisions to settle such a 
question. What the language of the Constitution had left open 
to discussion, the people continued to discuss. It is not fair to 
say that the advocates of State rights, so-called, had nothing on 
which to base their claims, nor that they were perversely wrong 
who believed the Federal government was but a mere contri- 
vance to enable the States to get along comfortably with foreign 
nations and with each other — so long as each State could have 
its way. Of course, as we see it now, the scheme of a constitu- 
tional government for the Union was a far more comprehensive 
scheme than that. It was, indeed, the great conception of John 
Milton: ‘**—not * * * many sovereignties united in one 
commonwealth, but mony commonwealths under one united and 
intrusted sovereignty.”’ 

When Marshall came to the bench, he had to face the ques- 
tion which Judge Wilson had asked in Chisholm v. Georgia, — 
‘*Is the United States a nation?’’ And he answered it, in 
those monumental opinions which preserve his memory and will 
preserve it forever. 
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John Marshall was the simplest of men in his daily life; a 
Virginia gentleman, content to move in the path of duty, but 
with the iron firmness which is much more common in gentle 
natures than is generally supposed. Because he was a Federal- 
ist, it was often said that he was the advocate of an aristocratic 
government; but it is hard to see how one can be charged with 
favoring an aristocratic government who simply believed that 
there ought to be a direct connection between that government 
and all its citizens, with no intermediary between them. ‘The 
philosophical student has not failed to see that it was not the 
believer in the supremacy of the nation within its accorded 
limits, who favored an aristocracy, but the champion of a system 
which would make all rights dependent upon the permission of 
an assumed sovereignty, local but imperious. 

The first case in which Marshall was called upon to go deeply 
into the theory of our government is Marbury v. Madison, a 
case familiar to our profession as a great landmark of constitu- 
tional law. Though the writ of mandamus was denied, the 
Chief Justice showed by a wealth of argument which has never 
since been questioned that the relator was entitled to the writ, — 
though not from the Supreme Court. The great value of the 
decision lies not so much in the conclusive demonstration that 
all officers of the government are, in the performince of their 
ministerial duties, bound by the law, and subject to the courts, 
as in the luminous and convincing discussion of the question: 
‘* What is the duty of the judiciary when a statute not authorized 
by the Constitution is asserted as the basis of a legal right?”’ 
If Marshall had hesitated or flinched, if he had parleyed with 
duty or compromised with consequences, our experiment of a 
constitutional government would have been a failure so great 
as to have carried destruction with it to all such experiments 
for generations to come. It seems easy now fora judge to have 
walked in so plain a path. But we should not forget that con- 
stitutions before that time — and since also, except in the United 
States — were never supreme in any real or literal sense. Un- 
written constitutions are constitutions only by fiction. In 
England constitutional principles are much discussed, but no 
one ever claimed an act of Parliament could be ignored or dis- 
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regarded for a supposed or real violation of that intangible and 
liquid ideal called the British Constitution. It seems strange to 
us, but yet in England an act of Parliament may be unconstitu- 
tional, and still be legal and valid. In other words, the British 
Constitution is perfect as a text, but worthless when Parliament 
preaches the sermon. But the omnipotence of Parliament is a 
very different thing from the acts of a legislature whose powers 
are circumscribed by the only omnipotent thing in our govern- 
ment, which is the Constitution; not a list of precedents and 
prescriptive rights, but the deliberate will of the people set down 
in written words, by the only sovereign authority — the people 
themselves.| No court in the world, outside of the United 
States, would presume to disregard a legislative act, on the 
ground that it violates the Constitution of the country, written 
or unwritten. Coke, De Lolme, Blackstone, and the great 
commentators on the British Constitution, give us a surfeit of 
the omnipotence of Parliament which, it is said — apparently 
as an admission against interest,— cannot transform a man into 
a woman or a woman into a man, but can do anything else. 

In Marbury v. Madison, the great Chief Justice, as was his 
habit, reduced the question to its utmost simplicity by asking 
other questions: ‘* To what purpose are powers limited,’’ he 
inquired, ‘*‘ and to what purpose is that limitation committed to 
writing, if these limits may, at any time, be passed by those 
intended to be restrained?’’ And he answered: ‘ Certainly 
all those who have framed written constitutions contemplate 
them as forming the fundamental and paramonnt law of the 
nation, and, consequently, the theory of every such government 
must be that an act of the legislature repugnant to the Consti- 
tution is void.’’ Mark the word void’’ —not doubtful or 
questionable, but vorp. 

It was in this great case that we find the maxim which has 
come down through our judicial history, and has been asserted 
in many important cases, that ‘‘ the government of the United 
States is a government of laws and not of men.’’ Within the 
last twelve months the Supreme Court of the United States, 
speaking by Justice Brewer, again announced it in Railway Com- 
pany v. Tompkins. 
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And so, gentlemen, the Constitution has marched; and one of 
the greatest steps it ever took was when John Marshall gave 
distinct notice that it was the supreme and ultimate law against 
which nothing could prevail. There were men in those days — 
patriotic statesmen, according to their lights, who sincerely be- 
lieved the doctrine that the Supreme Court could declare an act 
void on the ground that it violated the Constitution was an 
unwarranted and dangerous assumption of power. ‘ Why 
should the judiciary,’’ they asked, ‘‘ override the co-ordinate 
branches of the government? The President must decide for 
himself. Congress must decide for itself on all such ques- 
tions’? — which only meant that constitutional provisions were 
but high-sounding phrases, signifying nothing. 

The next great forward step of the Constitution was McCul- 
loch v. Maryland, famous in our judicial annals, because it 
involved a question absolutely vital in the relations of the na- 
tional government to the governments of the States. In Mar- 
bury v. Madison the court had held that an act of Congress 
repugnant to the Constitution is void. Now came the question 
which, under our form of government, was much more serious: 
Is a State statute which is repugnant to the Federal Constitution 
also void? Both these questions seem entirely plain and simple 
now, but we must remember that in the beginning the people 
were, as Edmund Randolph has so happily said, ‘* in the infancy 
of the science of constitutions.’’ I am inclined to think that 
McCulloch v. Maryland was the most important and far-reach- 
ing decision in all Marshall's career as Chief Justice. It is cer- 
tainly the most powerful discussion of constitutional principles 
in the history of the court, a classic for lawyers and for states- 
men. Though there were but two questions to be decided, it is 
impossible for even a dull man to read the opinion without gain- 
ing a fairly correct idea of the theory of our government and 
its great principles. You know,-as every American lawyer 
knows, the two questions involved: — 

Ist. Has Congress power to incorporate a bank? 

2nd. If it has, can a State tax it? 

The intellect of John Marshall was a strange compound of 
the practical and the ideal. This is not so rare, however, as is 
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sometimes supposed. Lincoln had it in a degree which was 
almost sublime. Napoleon had it; Cromwell had it, and Mans- 
field, according to Pope, was another Ovid, expounding the law 
when he might have been writing the poems of his own and of 
future ages. 

Marshall opened his opinion by a few sentences which showed 
that the.man was not unconscious of what the judge was about 
to decide. He said: ‘* The Constitution of our country in its 
most interesting and vital point is to be considered ; the con- 
flicting powers of the Union and of its members as marked in 
that Constitution are to be discussed, and an opinion given which 
may essentially influence the great operations of government. 
No tribunal can approach such a question without a deep sense 
of its importance and of the awful responsibility involved in its 
decision.”’ 

Gentlemen, it is a masterful quality in a judge to be able to 
perceive the far-reaching effects of his decisions; for the 
responsibility increases as the consequences grow more distinct 
and formidable. 

The next sentence of this great judgment is pathetic in the 
evidence it bears how gladly he would have found some honor- 
able way of escape, some sanctuary in which his duty would 
suffer him to take refuge. But there was the question; and the 
court of which he was Chief Justice could not shrink. He 
added, with undaunted firmness: ‘‘ But it must be decided 
peacefully, or remain a source of hostile legislation, perhaps 
hostility of a still more serious nature; and if it is to be decided, 
by this tribunal alone can the decision be made. On the 
Supreme Court of the United States has the Constitution of the 
country devolved this important duty.”’ 

You would not thank me to go over the decision point by 
point to show how unerringly he demonstrated that the govern- 
ment of the nation is supreme within the scope of its powers, 
that it may avail itself of all necessary and proper means of 
exercising those powers, and that neither Maryland nor any other 
State can interfere with, cripple or impede its lawful operations 
as a government. Jurists and statesmen, from that day to this, 
have found the opinion a treasure-house of constitutional prin- 
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ciples from which in many great emergencies they have liberally 
drawn. 

McCulloch v. Maryland was decided at the February Term, 
1819. At the same term the decision in the celebrated Dart- 
mouth College case was pronounced. More than any other case 
it has entered into the discussion of questions involving cor- 
porate rights, and their protection from legislative impairment. 
The court had already held in Fletcher v. Peck,’ that a legis- 
lative grant is a contract and entitled to the protection of the 
Constitution from a subsequent legislative act annulling the 
grant. But the grant involved in Fletcher v. Peck was one of 
lands made by the legislature of Georgia in 1795, and, therefore, 
after the adoption of the Federal Constitution; while in the 
Dartmouth College case, it was of a corporate charter granted 
by King George the Third in 1769. It is a matter of familiar 
legal history that the old charter was held to be a contract, and 
that the legislature of New Hampshire could not amend or 
materially alter it without violating the Constitution. It has 
sometimes been thought, both within and without the legal pro- 
fession, that the court pushed the doctrine of the inviolability 
of contracts from legislative impairment too far in this case. 
But it seems to me the decision was not only sound, in law, but 
useful and salutary in its effects. It is not so frequently cited 
now as formerly, because almost all statutes for the organization 
of corporations contain provisions authorizing the legislature to 
alter or amend, and so the right to do so becomes a part of the 
contract itself. 

As I have already said, and as you know from your familiarity 
with the history of the times, the subject of commerce, and the 
commercial relations of the different States, was one of the great 
inducing motives that led to the adoption of the Constitution. It 
was not the only one, and perhaps not the principal one, but it 
was a very powerful one. Trade and traffic, buying and selling, 
exchanging commodities and carrying on the extensive opera- 
tions, which are incident to modern clvilization, were in men’s 
minds then as they are now, and will be always. Before the 
Constitution, Maryland, Delaware and Virginia ; New York, New 
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Jersey and Pennsylvania wrangled and disputed over duties, re- 
strictions and regulations calculated to advance the interests of 
one against the others, for selfishness has always been a 
largely controlling motive of human action. When the 
framers of the Constitution inserted the provision vesting in 
Congress the power .to regulate commerce among the several 
States, they stamped upon their work the indubitable evidence 
of practical wisdom. But what is commerce? What is regula- 
tion? These questions have followed the path of our national 
progress. It has not always been easy to answer them, and 
they have left in their wake many unsettled and indeterminate 
inquiries. ‘The present Interstate Commerce Law is an attempt 
to solve some of them, and is certainly a great forward step in 
the development of the Constitution. I believe, and I think the 
belief is shared by our profession and by the business interests 
of the country, that the theory of the act is right, and that the 
time will come when the great purpose of the Constitution in 
respect to commerce will be attained. It takes time to build up 
the structure of legal right upon the basis of acknowledged 
principles, and we must remember that successful legislation 
seldom precedes the acquiescence of those most largely affected 
by it. 

Gibbons v. Ogden, decided in 1824, is the great source to 
which all must go who would understand the scope and import 
of the commerce clause of the Constitution. Again, the great 
Chief Justice had to face the pretentions of a sovereign State, . 
and to strike down one of its statutes. There is a certain 
solemnity in all of Marshall’s constitutional decisions; a solem- 
nity becoming a great magistrate with such duties to perform. 
No judge ever had to walk inaharder path. But he never 
faltered, and his judgments have stood every test, as the firm 
and convincing pronouncements of the law. 

Gibbons v. Ogden upheld the exclusive power of Congress to 
regulate commerce among the States, wherever it has legislated 
upon the subject. The argument in the case dealt largely with 
the question whether navigation is commerce, but Marshall, 
answering the question in the affirmative, added in that conclu. 
sive way which no other judge ever equaled or approached: 

VOL. XXXIV. 52 
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‘¢ Commerce undoubtedly is traffic, but it is something more ; 
it is intercourse.’’ It would almost seem that he was prophet as 
well as judge, for in that sentence he unconsciously foretold 
the railroad, the telegraph, the telephone and all the wonderful 
appliances by which science compels nature to be the servant 
and minister of man. ‘ 

In this great case Marshall rendered a service to his country 
in laying down the true principle of construction, as great, per- 
haps greater, than in construing the commerce clause which was 
before the court. He vindicated the Constitution as a working 
instrument of government. He made it, if I may say so, what 
in modern litigation we call ‘‘a going concern.’’ In all Mar- 
shall’s opinions I recall nothing more filled with the wisdom of 
the hour nor more useful to the generations that were coming 
on, than his fine disposition of the argument that the Constitu- 
tion must be strictly construed. ‘* What do gentlemen mean,”’ 
he asks, ‘* by a strict construction? If they contend only against 
that enlarged construction which would extend words beyond 
their natural and obvious import, we might question the appli- 
cation of the term, but should not controvert the principle. If 
they contend for that narrow construction which, in support of 
some theory not to be found in the Constitution, would deny to 
the government those powers which the words of the grant, as 
usually understood, import and which are consistent with the 
general views and objects of the instrument; for that narrow 
_ construction which would cripple the government and render it 
unequal to the objects for which it is declared to be instituted, 
and to which the powers given, as fairly understood, render it 
competent ; then we cannot perceive the propriety of this strict 
construction, nor adopt it as the rule by which the Constitution 
is to be expounded.”’ 

There is something very noble and elevating in the discussion 
towards the end of the opinion, of the powers of the States and 
of the general government where he speaks of ‘* powerful and 
ingenious minds,’’ who would explain away the Constitution 
‘cand leave it a magnificent structure, indeed, to look at, but 


totally unfit for use.’” Gentlemen, John Marshall was not ‘‘a 
mere lawyer.”’ 
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His judicial career and his earthly career ended July 6, 1835. 
He had been Chief Justice thirty-four years, and it is only true 
of him to say that, ‘‘ take him for all in all,’’ he was the great- 
est judge that ever lived. By the common and unfettered judg- 
ment of the bar, by the unanimous voice of statesmen, jurists 
and scholars, he was the oracle of our constitutional law, the 
interpreter, the expounder, and in a certain sense the maker of 
the Constitution. True, he was not a member of the convention 
that framed it, but he was a member of the Virginia convention 
that passed upon and adopted it, and when he came to the bench 
he took up, as the cases came before him, the great questions pre- 
sented and solved them unerringly and, as we all know, conclu- 
sively. During all his long incumbency of the chief judicial 
office there never was a day that the Constitution did not move 
forward, as a Constitution should, to meet the crowding exigen- 
cies of human affairs. 

And so, gentlemen, the Constitution marched; and without 
exaggeration it may be truly declared that John Marshall was its 
guide, its light and its defender. Our profession looks upon him 
with a somewhat idolatrous feeling, but I do not think it is ex- 
cessive. When we consider what might have been our fate if 
another and not he had occupied that great seat, we may well 
believe that Providence watched over the Republic. He inter- 
preted the Constitution, but he interpreted it in the comprehen- 
sive way which made it a thing of life instead of death; a chart 
of government instead of a collection of meaningless phrases. 
Only two Americans are better entitled to the gratitude of our 
people, — George Washington and Abraham Lincoln. 

When Marshall died our government under the Constitution 
was less than half a century old. He had laid the foundation 
of our constitutional law, in that massive and enduring way which 
washis wont. His judicial temperament was such that it was not 
possible for him to see any question simply on its technical side. 
He had, in its fullest measure, that ‘‘ large discourse ’’ of which 
Shakespeare speaks, ‘‘ looking before and after.’’ Since his 
day many constitutional questions have arisen, are still arising, 
and, we may be sure, will continue to face us with the flight of 
years. But the hard ones came in that formative period, when 
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the path was dim and untrodden. If you will read the subse- 
quent reports of the great court over which he so long presided 
you will find few constitutional decisions that do not draw from 
his opinions as from a perennial fountain. An eminent lawyer, 
Judge Simeon E. Baldwin, in his presidential address before 
this association for 1891, said, and at that moment John Mar- 
shall must have been, consciously or unconsciously, in his mem- 
ory: ‘* Constitutions are nothing unless enforced in the spirit 
in which they were conceived. In them, more than in any other 
thing of human foundation, ‘the letter killeth.?’’ Surely a 
Constitution for a great nation, a nation whose founders knew 
that it would, and intended that it should, grow, must be con- 
strued with a view to the nation’s needs, and its possibilities. 

Roger B. Taney, who succeeded -Marshall, was a man emi- 
nently fitted for that exalted position. Learned, able, patient, 
honest, he filled the ideal of a great judge. But, like Marshall, 
he had a temperament; like Marshall, he belonged to a school. 
Strict construction was as dear to him as it was odious to his 
predecessor. But, gentlemen, our profession can never fail to 
acknowledge the services of Chief Justice Taney upon the 
bench, the sincerity of purpose, and steadfast devotion to his 
sense of duty, which always characterized him. 

In all frankness, let me say for myself — and I believe for 
my profession — I wish there had been no Dred Scott case. It 
attracted so much attention; it touched the minds and souls of 
men so deeply that Taney’s name is inseparably connected with 
it. And yet, who of usisprepared to maintain that, apart from 
the admitted obiter in the opinions, the decision was wrong, as 
the law then stood? Let us be just. Judge Taney was sus- 
tained by the entire court, save two, McLean and Curtis. It 
matters little now who was right and who was wrong ; for the 
issue went to a higher court and was settled forever. 

It cannot be said of Chief Justice Taney that he did not, in 
his lofty estimate of judicial duty, uphold with a firm and equal 
hand the rights of litigants, high and low. In the License Cases 
Judge Taney sustained the reserved powers of the States in 
their proper field of police regulation. In Charles River Bridge 
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y. Warren Bridge, he applied his life-long principle of strict 
construction to grants of public franchises to private corpora- 
tions. Here he found most appropriate occasion for the appli- 
cation of this principle, and in so doing established, as the 
permanent doctrine of the Supreme Court, the ancient rule of 
the common law, that all public grants must be strictly construed 
against the grantee. 

This doctrine has been most beneficial to the country. Deny- 
ing the right of any corporation to enjoy a monopoly in an 
avenue of transportation and travel, he stimulated, and to a 
large degree made possible, that great industrial development 
upon which the country was then entering. 

Unfortunately for a calm and entirely just estimate of his 
judicial career, his lot was cast in a period of angry political dis- 
cussion, and anxious solicitude for the fate of our institutions. 
As Chief Justice, it came to him in the order of duty to admin- 
ister the oath of office to Abraham Lincoln as President of the 
United States. When these two men, each with a different 
image of our government in his mind, stood face to face on the 
east porch of the capitol, what strange emotions, memories and 
hopes crowded upon them. The venerable Chief Justice, bowed 
with the weight of years, and the sad feeling that a new and 
stormy period was opening before the country, could only per- 
form the duty of his office, and silently repress his gloomy 
forebodings. ‘The new President, filled with a solemn sense 
of the future, appealed to all his countrymen, North and South, 
in words which will live forever: ‘* We are not enemies, 
but friends; we must not be enemies; if passion may have 
strained, it must not break our bonds of affection.’’ This sad 
and tender language did not conceal, and was not intended to 
conceal, the inflexible purpose of the man. He had already 
said in that same inaugural, and for four weary years he abided 
by it, — ‘+I hold that, in contemplation of universal law and of 
the Constitution, the Union of these States is perpetual.’’ It 
is not too much to say that in that moment, the voice of John 
Marshall spoke again. 

I need not, on such a theme, recount the story of the war. 
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During that memorial conflict the courts, wherever they could, 
continued to exercise their ordinary jurisdiction. And if 
questions sometimes arose which brought the unwelcome answer, 
‘* Inter arma silent leges,’’ no one now doubts that the essential 
principles of the Constitution retained their vigor. The three 
great amendments that followed the war, and which made free- 
dom and equality organic in our law, were the logical and 
irresistible conclusion of that great struggle. 

The Fourteenth Amendment, perhaps in a larger sense than 
its framers realized, and certainly more than the Supreme Court 
at first recognized, is the great anchorage for the rights which 
essentially belong to citizenship in a free government. By the 
Fifth Amendment the people had protected these rights against 
arbitrary encroachments by the general government; while by 
the Fourteenth Amendment, they in like manner protected them 
against the arbitrary exercise of power by any of the States. 
Taking them together, they are to us what Magna Charta was 
and is to the English people; yet with this distinction, that 
under our system fundamental rights are not mere abstractions. 
Here constitutions mean what they say; and every citizen may 
appeal to the courts for their vindication. 

When these guaranties were thus made uniform in respect to 
both national and State legislation, the Constitution took a for- 
ward step; and when in 1886 the Supreme Court decided! that 
these guaranties extended to every person, natural or artificial, 
another great advance was made. 

Notwithstanding the able opinion of that great jurist, Mr. 
Justice Miller, in the Slaughter House Cases, — and although 
the profession quite generally believe the main question involved, 
which was one of police power, was correctly decided — the 
large scope of the Fourteenth Amendment, maintained in the 
dissenting opinion of Justices Field, Bradley and Swayne, and 
concurred in by Chief Justice Chase, has since become the 
established view of the court in numerous decisions. In none of 
them, probably, has the doctrine been more convincingly ex- 
pressed than by Mr. Justice Harlan in the great case of Smyth v. 
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Ames. Speaking of the Fourteenth Amendment he there 
said: — 

‘In view of the adjudications these principles must be re- 
garded as settled: — 

‘+1. A railroad corporation is a person within the meaning of 
the Fourteenth Amendment declaring that no State shall deprive 
any person of property without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the 
laws. 

**2. A State enactment, or regulations made under the 
authority of a State enactment, establishing rates for the trans- 
portation of persons or property by railroad that will not admit 
of the carrier earning such compensation as under all the circum- 
stances is just to it and to the public, would deprive such carrier 
of its property without due process of law and deny to it the 
equal protection of the laws, and would, therefore, be repugnant 
to the Fourteenth Amendment of the Constitution of the 
United States. 

‘3. While rates for the transportation of persons and 
property within the limits of a State are primarily for its de- 
termination, the question whether they are so unreasonably low 
as to deprive the carrier of its property without such compensa- 
tion as the Constitution secures, and, therefore, without due 
process of law, cannot be so conclusively determined by the 
legislature of the State or by regulations adopted under its 
authority, that the matter may not become the subject of judicial 
inquiry.”’ 

It has been supposed by some students of our national history 
that a written Constitution is an inert mass of tabulated provis- 
ions. The supposition is not correct; for the national Constitu- 
tion under the guidance of our great court of last resort, has 
grown and developed, not, perhaps, like an unwritten one, but 
still keeping abreast with the demands of ‘ progressive his- 
tory.’’ This does not mean that a written Constitution grows 
by being violated whenever its provisions stand in the way of 
national progress; but it does mean that our Constitution was, 
by the enlightened foresight of its framers, made to be an intel- 
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ligent guide and chart, and not a mere list of obstacles. The 
American people, in constructing their constitutions, both 
national and for the States, cherished the great features ofthe 
English Constitution, of which they, as well as the English, 
were heirs, and so their work has ever been preservative of the 
old as well as creative of the new. 

In the complex workings of modern civilization, large for- 
tunes have been rapidly accumulated, and great wealth has been 
centered in few hands. People naturally ask: Would a just 
order of social and economic relations permit this to happen? 
Whatever the true answer may be to this inquiry, no one 
acquainted with the general history of the human race, or with 
our own history as a nation, can doubt that the well-being of our 
people depends upon maintaining sacredly the equal rights guar- 
anteed by the Fifth and Fourteenth Amendments to rich and poor 
alike. Property, because it is most easy of attack, is most fre- 
quently attacked. This is no new illustration of human nature, 
but is a part of the phenomena of all history. 

When the Centennial Anniversary of the Supreme Court was 
celebrated in New York, the venerable Justice Field said, with 
the prophetic dignity which became that solemn occasion : — 

‘* As population and wealth increase — as the inequalities 
in the conditions of men become more and more marked and 
disturbing — as the enormous aggregation of wealth possessed 
by some corporations excites uneasiness lest their power should 
become dominating in the legislation of the country, and thus 
encroach upon the rights or crush out the business of indi- 
viduals of small means — as population in some quarters presses 
uponjthe means of subsistence, and angry menaces against 
order find vent in loud denunciations —it becomes more and 
more the imperative duty of the court to enforce with a firm 
hand every guaranty of the Constitution. Every decision weak- 
ening their restraining power is a blow to the peace of 
society and to its progress and improvement. It should never 
be forgotten that protection to property and to persons cannot 
be separated. Where property is insecure, the rights of per- 
sons are unsafe. Protection to the one goes with protection to 
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the other; and there can be neither prosperity nor progress where 
either is uncertain.’’ 

In English history, as in our own, most of the great questions 
which mark the progress of legal rights have grown out of small 
property disputes. Men have invariably been more ready to 
engage in litigation over concrete questions than to go to law 
about abstract principles. The historic assertions of personal 
privilege which have come down to us from Hampden’s day 
have generally risen from some slight encroachment upon the 
property or rights of a single individual. 

It was but an injunction suit brought by the State of Texas 
against private individuals claiming ownership of certain United 
States bonds that gave us the great pronouncement upon the 
nature of our government; which, all things considered, is per- 
haps the most valuable judicial utterance ever made under our 
Constitution. ‘The Constitution, in all its provisions,’’ said 
Chief Justice Chase, ‘‘ looks to an indestructible union, com- 
posed of indestructible States.” 

The indestructibility of the States, when thoughtfully consid- 
ered, is the surest guaranty of an indestructible union. Through- 
out our constitutional history we have carried on the most 
complex system of government known to man — and to-day I 
venture to assert that, notwithstanding its complexity, it has 
been so administered as to combine more of liberty to the citi- 
zen with more of power in the nation than any other constitu- 
tional government. The States, unimpaired in their just powers, 
carry on the due operations of local administration unfettered — 
and the union—which is a union both of people and of 
States — has long since passed the time when any court or any 
statesman may renew Justice Wilson’s inquiry: ‘* Do the people 
of the United States form a nation? ”’ 
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OUR CONSULAR COURTS IN CHINA. 


There is no evidence of the existence among the ancients of 
an officer resembling the modern consul. The origin of the con- 
sular office is found in the tribunals of the merchant guilds in 
the Mediterranean cities of the early middle ages! For adminis- 
trative and judicial purposes these guildes enjoyed a large measure 
of independence. They were granted by the cities in which they 
were organized their own judicial officers who were called juges 
consuls or consuls marchands. The term consul was borrowed 
from the title of a leading municipal officer in many Italian 
cities of the period. The law administered in these consular 
courts was for the most part Roman. When the members of 
the guilds began to visit the eastern ports of the Mediterranean 
for purposes of trade they carried with them consuls to settle 
their disputes and act as intermediaries in their intercourse with 
the local officials. Soon this trade developed enormously as a 
consequence of the Crusades and the merchants acquired per- 
manent establishments in the cities of the Syrian coast. Their 
warehouses and residences occupied a separate part of these 
cities and they were granted full administrative and judicial 
autonomy by the Frankish princes who ruled the country during 
the twelfth and thirteenth centuries. Their magistrates were 
called consuls d’outre mer or consuls 4 l’étranger to distinguish 
them from the domestic consuls of the home city. We find 
here the prototype of the modern consul. Many of these con- 
sular courts became established in Syria during the twelfth cen- 
tury. Records exist showing that in 1190 King Guy of Jerusalem 


~1 The leading authorities on the Consuls; Schuyler, American Diplom- 
history of the consular office are: acy, 41; Warden, Origin of Consular 
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t. IV. See also 2 Phillimore, Inter- in Dainese v. Hale, 91 U. S. 15; 
national Law, 265; Martens, Le Guide Halleck, International Law (Baker), 
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granted to the merchants of Marseilles the privilege of appoint- 
ing consuls of their own at Acco and in 1268 Jacob of Aragon 
granted a similar privilege to merchants of Barcelona in parts 
beyond the sea under his sway. In a charter of 1328, in the 
Provengal dialect, these consuls are called ‘‘ regens dels merca- 
diers que van per mar.’’! It will be observed that the European 
merchant enjoyed the right of exterritoriality in the Levant long 
before the rise of the Ottoman Power. During the fourteenth 
century many European princes entered into treaties with the 
Islam rulers of the Levant which confirmed the rights of exter- 
ritoriality which Christian residents had enjoyed during the two 
preceding centuries.? After the fall of Constantinople and the 
complete supremacy of the Ottoman Power throughout Asia 
Minor, this exemption of Christians from the jurisdiction of the 
local courts became a necessary condition of any intercourse 
between the two peoples, for the fierce racial hatred and relig- 
ious fanaticism of the Turks affected all their judicial proceed- 
ings. The Koran was the sole authority in their tribunals and 
the testimony of a Christian was not given the same credence as 
that of a follower of the Prophet.* The Turks, however, did 
not pursue the policy of exercising complete jurisdiction over 
the Christian peoples of the territories which they conquered.‘ 
They were content to levy tribute and hold the officials of the 
Christians responsible for the conduct of those under their 
authority. The Greeks, Armenians and Slavs were allowed to 
retain their laws and civil and religious establishments. At the 
time of the conquest the merchants of Venice and Genoa had 
commercial establishments on the Bosphorus, with privileges 
of exterritoriality which they were allowed to retain by 
the Turks. By a treaty made in 1535 between King 
Francis I. and the Sultan Suleiman I. rights of exterri- 
toriality were granted to the French throughout the terri- 
tories under the sway of the Ottoman Power, and through 
the French to all Franks. These rights’ were confirmed 
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and enlarged by a treaty between Mahmud I. and Louis XV 
in 1740 which remains to this day the basis of Christian rights 
in the territories of the Sultan. The system of consular courts 
established by France has been substantially copied by England 
and the United States. Throughout the Ottoman Empire 
American consular officers exercise full civil and criminal 
jurisdiction over their countrymen! except in Egypt, where 
international courts, in which the United States is represented, 
have been established by agreement of all the es having 
exterritorial rights.’ 

During the fourteenth, fifteenth and sixteenth centuries the 
consular system which, in its first stages of development, was 
limited to the commercial cities of southern Europe, spread 
throughout northern Europe and notably in the ports of the 
Baltic. Foreign merchants were given separate quarters in all 
the great commercial cities of the period and were subject only 
to the authority of their consuls, who were variously called, ac- 
cording to the custom of the country, Governors, Protectors, 
Ancients, Aldermen, Syndics, Jurats, Prevosts, Capitouls and 
Echevins. Throughout the middle ages and until the seven- 
teenth century these consular courts rendered civilization an 
invaluable service in keeping alive international intercourse and 
trade and an enlightened system of law. Resident ambassadors 
had not yet come into existence and the consuls, exercising large 
representative, administrative and judicial functions as they did, 
were necessarily clothed with those privileges and immunities 
which diplomatic officers now alone enjoy. In the state of legal 
and political chaos which prevailed in those centuries of constant 
warfare international trade would have been impossible had it 
not been for the consular establi-hments which exempted the 
merchants from the jurisdiction of the local courts and afforded 
protection to their warehouses. Before the middle of the 
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seventeenth century, however, the conditions of international 
intercourse and trade had radically changed for the better. 
Resident ambassadors had come into vogue and their rights 
established by the public law of Europe. ‘There was far greater 
refinement of manners and a foreigner was no longer looked upon 
as an enemy. ‘The character of the local judiciary had greatly 
improved and national development had reached a point where 
it could no longer in self-respect tolerate the anomalous exterri- 
torial jurisdiction of the consular establishments. Accordingly, 
the consuls of Christian Europe gradually ceased to exercise 
judicial and representative authority and became, as they remain 
to the present time, mere commercial agents. ‘* It may now be 
considered as generally true, that, for any judicial powers 
which may be vested in the consuls accredited to any nation, 
we must look to the express provisions of the treaties entered 
into with that nation, and to the laws of the states which the 
consuls represent.’’! It is now only in Mohammedan and 
imperfectly civilized countries that consuls exercise full juris- 
diction over their countrymen. In the United States foreign 
consuls have no judicial authority ? except in the settlement 
of controversies between seamen and masters of vessels, 
and this authority is dependent upon express treaty stipula- 
tions.* 

In China to-day the consular office is no less important than 
in Europe during the middle ages, but it is only since 1842 that 
China would allow consular establishments within her territory. 
In August of that year, as a result of the Opium War, England 
negotiated a treaty which authorized her to appoint consuls to 
the five ports which were opened to foreign residence and con- 
ceded to British subjects the right of exterritoriality.‘ On 
July 3, 1844, Caleb Cushing negotiated a similar treaty on be- 


1 Justice Bradley in Dainese v. 
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half of the United States.!. Although England led the way in 
China the United States enjoys the distinction of having been 
the first to negotiate treaties with Japan’? and Korea,’ opening 
those countries to foreign residence with the right of exterri- 
toriality. By virtue of atreaty concluded November 22, 1894,‘ 
our rights of exterritoriality in Japan terminated on July 17, 
1899. At the same time all other powers yielded their rights of 
exterritoriality so that now Japan, alone among non-Christian 
states, enjoys ‘‘ the full reciprocity which, by the general rule 
of international law, prevails between Christian states in the 
exercise of jurisdiction over the subjects or citizens of each 
other in their respective territories.’ 

The Cushing treaty of 1844 was practically superseded by the 
treaty negotiated on behalf of the United States by William B. 
Reed at Tientsin, June 18, 1858. The following passages of 
the latter treaty define our present rights of exterritoriality in 
China: — 

‘* Subjects of China guilty of any criminal act towards citi- 
zens of the United States, shall be punished by the Chinese au- 
thorities according to the laws of China, and citizens of the 
United States, either on shore or in any merchant vessel, who 
may insult, trouble or wound the persons or injure the property 
of Chinese, or commit any other improper act in China, shall be 
punished only by the consul or other public functionary thereto 
authorized, according to the laws of the United States. Arrests 
in order to trial may be made by either the Chinese or the 
United States authorities. * * * If controversies arise be- 
tween citizens of the United States and subjects of China which 
cannot be amicably settled otherwise, the same shall be examined 
and decided conformably to justice and equity by the public 
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officers of the two nations, acting in conjunction. * * * 
Where there are debts due by subjects of China to citizens of 
the United States the latter may seek redress in law; and on 
suitable representations being made to the local authorities 
through the consul, they will cause due examination in the 
premises and take proper steps to compel satisfaction. And if 
citizens of the United States be indebted to subjects of China, 
the latter may seek redress by representation through the con- 
sul, or by suit in the consular court. * * * All questions 
in regard to rights, whether of property or person, arising be- 
tween citizens of the United States in China, shall be subject to 
the jurisdiction and regulated by the authorities of their govern- 
ment; and all controversies occurring in China between citizens 
of the United States and the subjects of any other government 
shall be regulated by the treaties existing between the United 
States and such governments respectively, without interference 
on the part of China.’’ 

To carry out the provisions of our treaties with China Con- 
gress has invested our minister and consuls accredited to that 


country with full civil and criminal jurisdiction over American 


citizens within their respective districts... Except in prosecutions 
for murder and insurrection and cases in which a consul is a 
party or witness the jurisdiction of the minister is exclusively 
appellate. Each consul in China is authorized to arrest and 
arraign American citizens within his consular district either upon 
facts within his own knowledge or which he has reason to believe 
true or upon the sworn complaint of any person. Owing to the 
small number of Americans residing in many consular districts 
it has been found impossible to make provision for either a grand 
or petit jury. As a substitute for trial by jury our government 
has adopted the French system of assessors. In all important 
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cases, civil as well as criminal, the consul is required to summon 
from a list previously made and submitted to the minister for 
approval one or more American citizens of the consular district 
to sit with him in the trial of the case. These assessors (called 
associates in the statutes but not in practice) are required to 
sign the judgment and in case they dissent to file their reasons 
therefor. The trial is conducted by the consul and the judg- 
ment of the consul is the judgment of the court, but as the dis- 
sent of a single assessor affects the right of appeal in civil cases 
and in criminal cases compels the consul to certify the case 
forthwith to the minister the power of the assessors is real and 
important. The practice is governed by rules! promulgated as 
authorized by statute. The system of pleading in civil cases is 
very simple, being in substance, the eode system of California. 
The constitutionality of this system of trial in consular courts 
has been upheld by the Supreme Court of the United States. 
In 1880 one Ross, a British subject but an American seaman, 
committed a murder on board the American ship ‘ Bullion” 
which was at the time lying in the harbor of Yokohama. He 
was tried and convicted in the United States consular court at that 
port. The case finally reached the Supreme Court? where it was 
urged that a person prosecuted in a consular court for a felony 
could not be deprived of his constitutional right of indictment 
by a grand jury and trial by a petit jury. In overruling these 
objections and sustaining the judgment of the consular court the 
Supreme Court said: — 

‘* By the Constitution a government is ordained and estab- 
lished ‘ for the United States of America,’ and not for countries 
outside of theirlimits. * * * The Constitution can have no 
operation in another country. * * * The treaty making 
power vested in our government extends to all proper subjects 
of negotiation with foreign governments. It can, equally with any 
of the former or present governments of Europe, make treaties 
providing for the exercise of judicial wreein de in other countries 
by its officers appointed to reside therein.” 

In the treaty of 1858 it is provided that controversies between 
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our citizens and the subjects of other governments shall be set- 
tled in accordance with our treaties with such governments. No 
such treaties exist, but by comity all consular courts in China 
entertain suits against their nationals by foreigners.1 The 
nationality of the defendant determines the jurisdiction of the 
court. No consular court, however, is authorized to enter a 
judgment against a foreigner. If one of our citizens is sued in 
a consular court by a foreigner, he may plead a set-off as a de- 
fense but not for the purpose of securing an affirmative judg- 
ment against the plaintiff.? It is customary for the different 
consular courts in China to issue process compelling the attend- 
ance of their nationals as witnesses in other courts of the same 
port. 

Under the treaties Chinamen have the unquestioned right to 
prosecute foreigners, either civilly or criminally, in the consular 
courts; but when a foreigner wishes to prosecute a Chinaman 
the treaties are indefinite and conflicting as to the proper pro- 
cedure and the actual practice varies in the different ports.* 
There have been several unsuccessful attempts to create a uni- 
form practice.4 Article 1V. of our supplementary treaty of 
1880 has had little practical effect. At Shanghai there is a so- 
called mixed court® presided over by a local Chinese official who 
has sitting with him a consular officer as an adviser or assessor. 
Officers from the British, American and German consulates take 
turns in this service. The Chinese judge pronounces the judg- 
ment and in theory the consular officer sits only to protect for- 
eign interests. This court has jurisdiction of all cases against 
Chinamen arising in the foreign settlement. It also entertains 
jurisdiction of foreigners who have no consular representative 
at Shanghai. As this court enforces the municipal ordinances 
of the foreign settlement we have the surprising spectacle of a 
Chinese judge in Chinese territory enforcing upon Chinese sub- 
jects laws enacted by the despised foreigner. Our consular 
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court enforces these ordinances upon American citizens without 
any express authority from Congress and the practice has been 
sanctioned by the State Department.! 

There is a serious defect in the organization of our consular 
courts in China in the matter of appeals. In criminal actions 
there is no appeal from the judgment of the consul, except in 
capital cases, unless one of the assessors dissents. As the law 
now stands a consul with a single assessor can convict an Ameri- 
can citizen of a crime punishable by life imprisonment without 
any right of appeal. In such a case the only remedy would be 
a pardon by the President. In capital cases the right of appeal 
is shockingly inadequate.’ In all criminal cases of a serious 
nature there ought to be a direct appeal from the consul to the 
Circuit Court of the United States for the District of California. 

The following synopsis * shows the organization of the consular 
courts in China: — 

Crvit Cases. 


(1) When the amount involved does not exceed five hundred 
dollars. 

The consul may sit alone, but if he is of the opinion that the 
case involves legal perplexities and that assistance would be use- 
ful to him he is required to summon two or three assessors. 
When the consul sits alone there is no appeal. If assessors sit 
with him and concur there is no appeal, but if there is a single 
dissent an appeal lies to the minister who may grant a new trial 
before the consul or render judgment on the record or after 
hearing further testimony. 

(2) When the amount involved exceeds five hundred dollars. 

The consul cannot sit alone but must summon two or three 
assessors to sit with him. When the amount involved does not 
exceed twenty-five hundred dollars there is an appeal to the 
minister regardless of whether there was a dissent. If the 


1 Wharton, Digest Interhational 4106-4109; The Ping-On ». Blethen, 
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amount involved exceeds twenty-five hundred dollars there is an 
appeal to the United States Circuit Court for the District of 
California in all cases. 

(3) When the consul is an interested party or witness. 

The minister has original jurisdiction and sits without assess- 
ors. If the amount involved exceeds twenty-five hundred 
dollars an appeal lies to the United States Circuit Court for the 
District of California. 


CriinaL Cases. 


(1) When the fine does not exceed five hundred dollars or the 
term of imprisonment ninety days. 

The consul may sit alone, but if he is of the opinion that by 
reason of the legal questions which may arise assistance would 
be useful to him he is required to summon assessors, not ex- 
ceeding four. When the fine does not exceed one hundred 
dollars or the term of imprisonment sixty days and the consul 
sits alone there is no appeal. If, in such cases, there are assess- 
ors and they concur there is no appeal, but if there is a single 
dissent the case must be certified to the minister who may grant 
a new trial before the consul or render judgment on the record 
or after hearing further testimony. 

(2) When the fine exceeds five hundred dollars or the term of 
imprisonment ninety days. 

The consul cannot sit alone but must summon assessors, not 
exceeding four and in capital cases not less than four. There 
is no appeal unless there is a dissent except in capital cases. If 
there is a dissent the case must be certified to the minister who 
may grant a new trial before the consul or render judgment on 
the record or after hearing further testimony. When a min- 
ister renders a final judgment in any criminal case, either in the 
exercise of original or appellate jurisdiction, there is an appea] 
for errors of Jaw to the United States Circuit Court for the Dis- 
trict of California. . 

(3) Prosecutions for murder and insurrection. 

The minister and consul have concurrent original jurisdiction. 
An appeal lies to the minister when the consul tries the case. 
All the assessors must concur and their opinion must be approved 
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by the minister before there can be a conviction. In case of 
conviction for a capital offense the minister issues the warrant 
for execution but if he is satisfied that the ends of justice demand 
it, he may from time to time postpone such execution ; and if 
he finds mitigating circumstances which authorize it, he may 
submit the case to the President for pardon. 

Our consular judicial system has been the subject of much 
severe criticism! and in its practical operation it certainly falls 
far short of what our citizens in the East may justly claim from 
their government. Again and again, the attention of Con- 
gress has been called to the imperfections of the system by peti- 
tions, presidential messages and departmental reports, but as 
yet no remedial legislation has been enacted. In 1884 a very 
comprehensive bill, prepared in the State Department,” reorgan- 
izing the system and including a partial code of laws, was 
fully considered and passed by the Senate*® but failed of 
passage in the House. The bill provided for a judicial 
system in China and Japan separate from the consular system, 
with district and appellate courts. Judges, clerks, marshals and 
interpreters were to be appointed by the President and a very 
complete judicial system established. Provision was made for 
trial by jury in certain cases. In many respects the system 
proposed would have been a great improvement, but it was per- 
haps needlessly elaborate and expensive. 

The chief fault of the present system does not lie in the 
organization or personnel of the courts but in the character of 
the substantive law administered. The following is the statute 
defining the law to be administered in all the consular courts of 
the United States: — 


Jurisdiction in both criminal and civil matters shall, in all cases, be exer- 
cised and enforced in conformity with the laws of the United Siates, which are 
hereby, so far as is necessary to execute such treaties, respectively, and so far 
as they are suitable to carry the same into effect, extended over all citizens of 
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the United States in those countries, and over all others to the extent that the 
terms of the treaties, respectively, justify or require But in all cases where 
such laws are not adapted to the object, or are deficient in the provisions nec- 
essary tv furnish suitable remedies, the common law and the law of equity and 
admiralty shall be extended in like manner over such citizens and others in 
those countries; and if neither the common law, nor the law of equity or 
admiralty, nor the statutes of the United States, furnish appropriate and suffi- 
cient remedies, the ministers in thse countries respectively, shall, by decrees 
and regulati.ns which shall have the force of law, supply such.defects and 
deficiencies.! 


A slight consideration of this statute will disclose its grave 
inadequacy. It is first to be observed that the statute is exclu- 
sive. Nobody of law not mentioned can be administered under 
any circumstances for in all cases the laws to be administered 
are: (1) the laws of the United States, or (2) the common law, 
including equity and admiralty, or (3) the decrees of ministers. 
There is no authority for the administration of the statutory 
law of any one of our States. Owing to the limited control of 
the Federal government over the civil rights of the American 
citizen the laws of the United States are rarely applicable to 
civil cases arising in our consular courts. The Federal statutes 
failing, the consul must resort to the common law for 
guidance. There being no common law of the United 
States, as such,? the statute must be construed to refer to the 
common law of England. It is needless to dwell upon the un- 
fitness of the common law, in many particulars, to define the 
rights of American citizens at the present time. As respects 
crimes, marriage and divorce, debtor and creditor and the 
descent of property, the common law is nothing short of bar- 
barous to modern American conceptions of right and expediency. 
Of course our consuls refuse, and rightly, to enforce many rules 
of the common law on the ground that they are not adapted to 
modern conditions, but in rejecting the common law the particu- 
lar subject is left wholly unregulated as the consul is not free to 
administer the statutory law of any State. As respects such 
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subjects as contracts, torts, agency, partnership and negotiable 
instruments, the common law has kept pace with the develop- 
ment of modern life and may be administered in the consular 
courts without injustice. But as respects such matters as are 
the subject of statutory regulation in the several States the 
common law affords no rules that can properly be administered 
in the consular courts and hence the urgent need of a special 
code. 

A remedy for the manifold defects of the common law might 
seem to be provided in the clause of the statute authorizing our 
ministers to issue decrees and regulations having the force of 
law, but the construction which the State Department has uni- 
formly placed upon this clause of the statute renders our minis- 
ters powerless to afford relief. In a dispatch to our minister to 
Japan concerning this subject Secretary Fish said: — 

The power conferred upon a minister * * * has been un- 
derstood by the Department as confined to the course of procedure 
in pursuing judicial remedies, and as not extending to the creation 
of new rights or duties in citizens of the United States, or to 
the modification of personal rights and obligations under the 
existing law. You have referred to the embarrassments arising 
from the absence of a common law of the United States in their 
federal character and the diversities between the common law 
as adopted and interpreted by the several States and as modified 
by their separate legislation. This difficulty is a necessary con- 
sequence of our complex system of government. If it can be 
obviated at all it is perhaps only by the operation on the part of 
Congress of a jurisdiction over citizens of the United States 
residing in unchristian or imperfectly civilized lands, equivalent 
to the plenary powers with which it is invested in the District of 
Columbia and in the other Territories.’’ ! 

The correctness of this construction of the statute can hardly 
be questioned for it is scarcely conceivable that Congress in- 
tended to invest our ministers with full legislative power. To 
avoid a failure of justice our consuls frequently ignore the stat- 
ute altogether and administer what they deem the prevailing 
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law in this country. A common practice is to administer the 
law of the State where the party or parties formerly resided, 
When the parties are from different States this is, of course, 
impossible, and when possible it is wholly unauthorized except 
in the rare instances when it is reasonable to presume that the 
parties contracted with reference to the law of a particular 
State. When the American citizen goes abroad he leaves behind 
his State laws and citizenship. While he remains at home the 
jurisdiction of the Federal government over him is limited and 
co-exists with that of the State, but when he goes abroad the 
jurisdiction of the Federal government becomes absolute and he 
must look solely to the Federal government for protection and 
to the Federal laws for the definition of his rights. The several 
States exist for local purposes merely, while ‘‘ for national pur- 
poses, embracing our relations with foreign nations, we are but 
one people, one nation, one power.’’! It follows that the civil 
rights of the American citizen in China are such only as are 
afforded by the statute already quoted. 

No American in China knows what his civil rights are and his 
consul is unable to enlighten him. If he becomes involved in 
litigation there is no definite body of law to which he may ap- 
peal and as a consequence the judgment will depend very much 
upon the caprice of the consul. Small wonder that our citizens 
in China show the greatest reluctance to have their controversies 
settled in a consular court. This haphazard method of admin- 
istering justice is unworthy our government and unjust to our 
citizens. The greatness of a nation is often and very justly © 
measured by the solicitude it shows for the welfare of its citi- 
zens in foreign lands. An Englishman or Frenchman in China 
enjoys the same substantive civil rights as at home, while the 
American, owing to the Federal form of his government and the 
absence of a special code, is deprived of all those important 
rights of the citizen at home which are of statutory origin or 
regulation. The extent to which new rights have been created 
and old ones regulated by statute in the several States, since the 
Declaration of Independence, is the measure of the inadequacy 
of the law now administered in the consular courts. 
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The only satisfactory remedy lies in the enactment of a 
special code. Unfortunately there is no body of laws that 
Congress could wisely extend over our citizens in China and 
other countries where we have the right of exterritoriality. The 
laws of the District of Columbia might possibly be so extended, 
so far as they could be made applicable, but they are in many 
patticulars out of harmony with the prevailing law of the country 
and being made up of congressional statutes and the old law of 
Maryland they are ill adapted to the needs of our consular courts, 
Our consulates are without law libraries and our consuls are for 
the most part without legal training. What is needed, there- 
fore, is a written body of law at once certain, specific, and 
specially adapted to the peculiar requirements of our citizens in 
the East. It is the duty of the State Department to take the 
initiative and prepare a bill reorganizing the consular courts and 
embodying a code of laws. The civil code of California might 
well be taken, in part, as the basis of such a code. The time is 
opportune, for it is certain that Congress, with its recently ac- 


quired knowledge of the importance of our interests in China, 
would be favorably disposed towards any bill the State Depart- 
ment might submit. 


Mark B. DunneELL. 
MINNEAPOLIS, MINN. 
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Among the autograph notes which have from time to time 
come to the writer, and which he has treasured with reverent 
interest, is a very brief one, which refers to legal education as 
‘‘a subject of such remarkable and permanent interest.’’ It 
was written a little blindly, as by an aged hand, and the signa- 
ture could hardly be read; but looking more closely the note 
was found postmarked at Hawarden, and the signature was that 
of W. E. Gladstone. 

The characteristic phrase of the great phrase maker ‘ a sub- 
ject of such remarkable and permanent interest,’’ has seemed 
just and apposite as applied to the branch of education which 
we meet to consider. Especially in this republic our students, 
more than any other class, guide and govern their fellow-men 
in affairs of business and affsirs of State. 

Dr. Johnson’s couplet has also been in mind, — 


“ Let observation with extensive view 
Survey ma:kind from China to Peru.”’ 


And I have sought, for this meeting of 1900, to look about and 
report on the present state of legal education in the world, 
not stopping with our own country or continent or with the 
nations of Europe, but including as well those great Asian races 
with which our relations are assuming such increased and por- 
tentous significance. 

Turning first, then, to Japan, I find that until 1868 this 
island empire was-governed by customs and simple feudal laws, 
and that nothing like civil or commercial law there existed.? In 
that year a university was founded by the imperial government, 


1 Address delivered by the chair- 2 This has been ably controverted 
man on opening the annual session of by Prof. J. H. Wigmore, in an article 
the Section of Legal Education of the in the Japan Mail for Dec., 1892, 
Am-rican Bar Assoc., at Saratoga, entitled ‘‘ New Codes and Old Cus- 
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in which colleges of law, medicine, physics, literature, engineer- 
ing, and agriculture are now included. The graduates of the 
law department were many of them sent to England, Germany, 
France and America for further legal studies. These graduates 
have laid the solid foundation of the present legal education in 
Japan, and now number about one thousand, each having a de- 
gree (Hogakushi) equal to that of a master of law, and they 
are admitted to the bar of Japan without examination. The 
present number of law students in the Imperial areniy is 
about seven hundred. 

Last year a new university was founded by the government 
at Kioto, which includes a college of law. 

The law professors of the Imperial University among this en- 
lightened people, who seem to be more than repaying to the 
Caucasians in military and civil affairs their well-learned lessons, 
are given high rank and treated with honor. Some of the more 
eminent are appointed to the house of peers or nominated to be 
counsellors in the departments of the government. 

There are in addition to these imperial foundations some ten 
private law schools in Japan, having in 1896, 4,436 students and 
354 professors, but most of them with no strict standard of ad- 
mission and every student admitted to them is graduated after 
three years, according to a custom not unknown among us, but 
the diplomas of these schools do not admit tothe bar. The law 
of Japan is codified extensively and the study of the codes and 
of international law, Roman, English, French and German law, 
fills a large part of the curriculum. 

Japan, with its population of forty-two millions, has 1,565 
practicing lawyers, less than one-third the number of her law 
students, a circumstance perhaps partly due to the compara- — 
tively recent development of her legal system, but which finds 
its partial counterpart in many European countries, where law 
courses seem to be pursued by many who never intend to prac- 
tice, and where the law students often outnumber the bar. 

In the great empire of China with its population estimated at 
over four hundred millions, that ‘* yellow terror’’ of our press, 
there are no lawyers, but instruments of torture are in free 
judicial use. There are complete civil and criminal codes which 
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the magistrates are supposed to know and observe; and indeed, 
an English barrister has lately at length maintained their criminal 
code to be superior to the English system, but no counsel is 
allowed to be heard. The written pleadings and statements are 
prepared by licensed notaries who read them to the courts (with 
some freedom of comment); but the notaries, who are the sole 
substitutes for lawyers, like some of our municipal dignitaries, 
simply buy their appointments. The magistrates get their offices 
on competitive examinations in the Chinese classics, ‘* proficiency 
in which is supposed to qualify a man equally well to command 
an army, direct a fleet, become a judge, a viceroy, or prime 
minister,’ as [ am assured by a letter from our unfortunante 
legation in Pekin. 

At the treaty ports there are consular courts administering 
foreign law, in which a few foreign lawyers practice. Of course 
codes administered without lawyers on the bench or at the bar 
are like tools without workmen, or engines without engineers, 
and the system seems to have nothing to recommend it except its 
pertinacity, which would be a virtue in a good system, but is the 
opposite in a bad one. 

In India, with its 221 millions of people, there are no less than 
five classes of legal practitioners, starting with advocates and 
ending with revenue agents. English barristers or Scottish ad- 
vocates are entitled to be enrolled as advocates in India, and many 
Indians pursued their legal studies in the London Inns of Court, 
and come to the Indian through the English bar. The lesser ranks 
of legal practice are attained on examinations. There are four in- 
stitutions in Calcutta affiliated with Calcutta University in Law, 
and seventeen or eighteen outside. 

Instruction in this tropical and indolent climate is by lectures 
given between eight and nine in the morning by professors who 
are in active practice, and the rules refuse credit to a student 
for more than one lecture a day. The tuition and charges are 
about $17.50 a year. It is certainly a tribute to the famous 
Indian codes, the first of which was drawn by Lord Macaulay, 
if so slight and inexpensive a system of instruction enables the 
students to master them. 

The system on the continent of Europe is the long established 
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one of universities with the four faculties of letters, medicine, 
divinity, and law. 

Russia with its 130 millions of people has eleven law schools, 
including one in Siberia, and a total of 7,491 students registered 
in them. She has 2,538 attorneys and 1,649 assistants who 
only appear in court in the names of their chiefs, making a total 
of 4,187 attorneys and assistants. Thus it appears that there 
are nearly three times as many law students as attorneys in 
Russia, and nearly twice as many as attorneys and assistants 
combined. 

Every one of the twenty! Universities of Germany has a law 
faculty, and there were enrolled in them in 1899, 9,746 students 
of law, the German exceeding the Russian law students by about 
2,300. The German law faculties include 149 regular profes- 
sors, 31 special professors, and 41 private lecturers, making 
the proportion about one instructor to 44 students. Admission 
to the lesser rank of referendary is upon examination after three 
or three and one-half years study of law in a university; and 
full and final admission is on a second examination after three 
or four years further preparation. In 1897 there were 5,918 
attorneys in the German Empire, with its 52,000,000 inhabit- 
ants, and the law students exceed by almost two-thirds the 
number of the attorneys, although the latter are more than twice 
as numerous in Germany as in Russia. 

France, with her 38,000,000 people, has 14 faculties of law, 
including one in Algiers; and January 15, 1900, she showed an 
enrollment of 9,709 students, just 37 less than that of Germany, 
but 2,218 more than that of Russia, with its vastly greater area 
and population. The University of Paris alone reports 4,012, 
nearly one-half of the above number. A two years’ course leads 
to the bachelor’s degree, three years makes a licentiate, and four 
a Doctor of Laws. 

France has, according to statistics, received from Paris within 
the month, 9,146 lawyers, between five and six hundred less 


1 I notice the N. Y. Nation speaks in the only authority I have at hand: 
of the 21 Universities of Germany. ‘‘ Die Geschulte der Deutschen Uni- 
My Berlin correspondent only men-  versitaten von Georg Kaufmann, Stutt- 
tioned 20 and that is the number given gart, 1896.” 
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than the number of her law students; but she has also 8,727 
notaries who do much of the business transacted by lawyers 
among us. With about one-third the population of Ru-sia, her 
lawyers are nearly four times as numerous as those of the Mus- 
covite Empire, and more than twice the number of the Russian 
lawyers and their assistants combined. The French lawyers 
exceed by over one-half the number of the German lawyers, 
although Germany’s population exceeds that of France by 
about 14,000,000. It will be observed that Germany is a freer 
country than Russia, and that France is a Republic. 

Coming on to England it is sometimes said that she has no 
law schools in the sense in which we use the name. In the uni- 
versities, as at Oxford and Cambridge, and in the Victoria Uni- 
versity at Manchester, and at Durham, lectures are delivered, 
and law degrees are granted, but these are rather preliminary 
to regular training at the Inns of Court in London. These 
ancient and inscrutable bodies still control admission to the En- 
glish bar, and furnish various courses of legal instruction, and 
call to the bar applicants passing their several examinations. 
Admission to the ranks of solicitors is in a like manner con- 
trolled by the Incorporated Law Society, an organization of 
solicitors. The examinations for this branch consist of one in 
general education (for which certain university degrees may be 
substituted). Secondly, in certain assigned legal commentaries. 
Thirdly, a final one in the law generally, a test of practical 
skill. The severity of these examinations is proved by the fact 
that only about one-third of those starting together finish at the 
first trial these three examinations. 

The severest critics of English legal education are found 
among the most eminent lawyers and judges of England, and 
they freely confess that after years of agitation for its improve- 
ment, they despair of amendment while it is under the present 
control. One of the most eminent legal scholars and writers in 
England writes me from Oxford as to legal education: ‘* Prob- 
ably our English system is the worst of any. ‘The exclusive 
control of legal education is given to a body of men who have 
shown over and over again that they are incompetent to deal 
with it. The council of legal education which represents the 
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Inns of Court contains a few men who are fully aware of the 
shortcomings of our system, but they are in a minority, and 
after a long struggle they have given up all hope of any im- 
provement under the present regime. The Council of Legal 
Education has, as you are no doubt aware, only to do with the 
bar. The solicitors are ruled by the committee of the Incor- : 
porated Law Society. This body has at times shown more 
enlightenment on the subject of legal education, but they only 
deal with young men during the peroid of what we call their 
articles, that is, while they are serving as clerks in order to learn 
the practice of their profession; and one of the radical defects 
of our system is that the two periods (1) of scientific teaching, 
and (2) of practical teaching, are not kept sufficiently distinct.’’ 

A Queen’s counsel who is perhaps the most widely known law 
writer in England, wrote me recently not to quote his previous 
letter, as he feared he might have used actionable language 
concerning the benchers of the Inns of Court. 

Sir Frederick Pollock, at the dinner of the Bradford Law 
Student’s Society the other day, said he was very glad to find the 
question of legal education was being seriously taken up in that 
part of the country. In Bradford they were doing spontaneously, 
and to the best of their means, that which in London he was 
sorry to have to admit the Inns of Court had done grudgingly 
on a scale ludicrously out of proportion. He said, as reported, 
‘*when English lawyers themselves began to denounce the Inns 
of Court for cts ridiculous and scandalous neglect of legal edu- 
cation, perhaps something would really be done.”’ 

The late and deeply lamented Lord Chief Justice, in a series 
of splendid addresses, while commending the council as having 
done well under difficulties, and acknowledging the great advance 
of legal education since the commissions of 1846 and 1855, yet 
has declared his belief ‘‘ that legal education in its best and 
broadest, highest, most acceptable fashion, never could be 
achieved unless there was created a different body, collegiate in 
its character, and directive and charged responsibly with the 
realization and systemization of legal education. Without some 
such machinery it was in his judgment quite hopeless to expect 
the creation in the best sense of a professional class.’’ ‘* Until 
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there was a system of things in which it was made worth while 
for men to devote themselves to the study of special branches of 
the law with a view to teaching those special branches, there 
never could be effective legal education at all, and there never 
could be that professional class unless there was a permanent 
collegiate or university governing body, who would secure con- 
tinuity of position as well as adequate emolument to induce the 
professor to devote himself to a particular line of study,’ 
which he pointed out, was more and more evident in other 
branches of science and learning. 

Mr. Justice Cozens Hardy, speaking at Liverpool in January 
last, said: ‘* It is cheering and encouraging to one coming from 
London to arrive at a place like Liverpool, where legal educa- 
tion seems to be believed in.’’ And he strongly urges that law 
should not be regarded as a mere handicraft to be Jearnt only 
by apprenticeship and to be treated as a rule of thumb, but ‘ as 
a science based upon logic capable of being expounded by 
competent teachers to earnest and eager students.”’ 

The great fault with English legal education seems its discon- 
nected and casual character, and the fact that the readers or 
teachers, though often eminent men, are chosen for terms not 
exceeding three years generally, and change and rotation seem 
the rule rather than the exception. If it is to be reformed and 
put on an adequate basis, it must be so arranged as to afford an ~ 
honorable and useful and somewhat continuous career for strong 
and ambitious men. No other system can attract or hold com- 
petent men, or render to the students and the public competent 
service. 

It does not seem easy to ascertain the number of lawyers in 
England. However the four Inns of Court show a registration 
(as I learn by a London letter received within the month) of 
9,780. Many of these however do not practice, being persons 
of fortune or in public positions. Some 3,000 persons appear 
in the London directory as practicing barristers, and there are 
some 16,000 qualified solicitors on the roll for England and 
Wales, which have a population of about 29,000,000. 

The increasing proportion of lawyers will be noted, and I 
think it will be conceded that the people of Great Britain enjoy 


848 34 AMERICAN LAW REVIEW. 


liberties more considerable than those of any whose affairs we 
have so far considered. 

Crossing the Atlantic to the American continents, —I speak 
of the greatest of the South American nations and of Mexico and 
Canada, our nearest neighbors, before I speak of our own 
country. 

We find, shortly after Brazil separated from Portugal, two 
law schools were created by an act of 1829, one at Pernambuco 
and one at S. Paulo. These were the only two law schools in 
Brazil for sixty years and until the proclamation of the Republic 
in 1889. They graduated about one hundred lawyers a year in 
the later years. Only Doctors of Law were eligible for places 
in their law faculties, and these places were won on severe com- 
petitive examinations. The positions were greatly coveted, and 
many of the foremost statesmen have filled them, though the 
salaries average only $250 per month. The Republic maintains 
both these schools, but decreed liberty in higher education, and 
many free law schools were established, as at Rio de Janerio, 
Minas, and Bahia. The Republic moreover abolished all priv- 
ileges both from titles and diplomas, and this took from the law 
schools the right of giving to their graduates exclusive eligibility 
to the bench ; but the old requirement is largely observed still, 
though not demanded by law. 

In our neighboring republic of Mexico, with her 12 millions of 
people, a national school of jurisprudence was organized under 
a decree of President Diaz of 1897, with a course of six years, 
a budget of $26,449.10, and a staff consisting of a director, 
secretary, principal, superintendent, librarian, and amanuensis 
and fourteen professors, whose yearly salary is $1,200. In 1899 
this school examined 191 students. There are seventeen other 

law schools in the several States of the republic, with courses 
analogous to that of the national school. 

Turning to Canada on the other side of us, I learn by the 
kindness of Principal Hoyles, of Osgood Hall, that she has five 
law schools with about 478 students. (One of the five has but 
twelve students.) That she has 3,934 lawyers, however, in her 
population of about 5,000,000. 

In our own country we find the last census showed about 
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90,000 lawyers, a number vastly beyond that of any other country, 
and it is believed that the census of the present year will un- 
doubtedly show a great increase. The returns as to the general 
population of the country however will not be complete until the 
coming December, and as to the professions, not until several 
months to come. Inthe meantime estimates are useless. In 
1899 there were reported in our borders 96 law schools (70 of 
them departments of colleges or universities), 16 of them sepa- 
rate institutions; 49 hold day sessions; 24 hold evening sessions ; 
7 hold both, and 6 do not state the time of their sessions; 82 of 
the 96 grant degrees. 

There were 11,883 matriculations in our law schools in 1898-9 
(substantially 12,000).!_ The average number of students to a 
school was 138. The matriculation fees averaged $14, fees for 
the cour-e $69.80, and there were 513 professors, 311 lecturers, 
and 146 other members of the law faculties, making 970 in all, 
about one instructor to every 12 students. I am indebted for 
most of these statistics to the bulletin of the University of New 
York, prepared by Dr. Henry L. Taylor in December last. The 
returns for this year made to the Bureau of Education are not 
yet complete, many schools not making their returns until 
September, so that the above are the latest figures available. 

Of course but a small proportion of the law professors give 
their whole time to teaching, and this.accounts for the number 
as compared with that of the students. 

The superiority of our best law schools to any in England 
is freely admitted by the best English scholars. Sir Frederick 
Pollock wrote me in June: ‘* You can certainly give it 
as my opinion that the leading law schools of America 
have nothing to learn from us as to method, but rather 
the other way.’’ The testimony of the most eminent En- 
glish lawyers and judges before the Royal Gresham Commis- 
sion looking to the establishment of a great teaching university, 
including a college of law, in London, expressed the same view. 


1 It may be of interest to add that The increase in the number of students 
the University of Santo Tomas, Ma- between 1888 and 1899 in United States 
nilla, reported 558 law students in was in theology, 24 per cent; med- 
1897, and Havana in 1899 reported 124. icine, 84 per cent; law, 224 per cent. 
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In fact I may venture to say that an English legal scholar and 
law writer and teacher of international eminence writes me that 
he hopes within a short timé to enter his son as a student in an 
American Law School, of whose advantages he is convinced. 

It is certainly not required of us to reform legal education in 
England. Dr. Jowett’s story of the lady of fortune who was 
asked to subscribe for the conversion of the Jews, and replied, 
‘*No, notapenny. They are quite rich enough to convert them- 
selves,’’ seems applicable; but the high estimate of the American 
law school by our English brothers is deeply gratifying. 

We have learned much from Germany in matters of education, 
and Sir William Markby writes me that perhaps the German 
system, by which a professor’s compensation depends largely on 
the fees of the students who choose his instruction, might be put 
in force in law schools with good effect, as tending to reward 
teaching, in the long run according to its excellence. 

I think that the law teachers of our country may congratulate 
themselves that the branch of instruction confided to them is 
confessed to be better administered among us than anywhere 
among English-speaking men, and the fact that perhaps the 
most enlightened master of that subject in England, which gave 
us our law, is sending his son to us for an instruction beyond 
what the mother country can afford is the highest proof of this. 

The lesson of the great attendance upon law schools in most 
of the more active and civilized nations, so far beyond that 
required to maintain the requisite contribution to the bar, is 
simply that more and more young men are turning to the study 
of the law of the land as the best preparation for many activi- 

ties other than those of the lawyer, and especially for those of 
public and official employment. Although the gentlemen of the 
bar equal only about +}; of the population, yet our nation gives 
about one-half of its higher offices to them (as statistics seem 


to prove); so that a lawyer’s chance of high office is about 380 


times that of one not a lawyer. The inducement to this quali- 
fying study is thus obvious. 


1 The Law Times of London, Sept. known American law school unless 
1, 1900, announces that a son of Li the war prevents. 
Hung Chang is about-to enter a well- 
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That our system produces as good lawyers as any in Great 
Britain, Mr. Bryce, aninternational authority of the highest, has 
freely admitted, attributing it to the extraordinary excellence of 
many of our law schools. I have before pointed out that a 
gifted American lawyer, but one who had been outranked in 
America by a considerable number of his professional brethren, 
after fifty years of age, easily won and kept until his retirement, 
the lead of the English bar, and that no English lawyer has 
made a record in America like that of Mr. Benjamin in 
England. I was chagrined to observe that a great English 
lawyer, just advanced to the bench and peerage, speaking 
at a dinner the other day, expressed the conviction, derived 
from his meetings with American lawyers before international 
tribunals, that the English system of two branches of the pro- 
fession, barristers and solicitors, was superior to ours, since our 
lawyers became too greatly involved in details. I was consoled 
when an official person, a member of a commission of inter- 
national arbitration, which our English critic lately favored with 
an opening argument of thirteen days duration, assured me after 
that somewhat protracted test, that every member of the com- 
mission would deem the accomplished Englishman as himself 
exhibiting the fault he laid at our door; and that the best and 
most lawyer-like argument made before the commission was by 
one lately the head of this nation, now simply an American 
lawyer, the Hon. Benjamin Harrison. I am sure it is the hope 
of every one of us, that in this not ungenerous rivalry between 
the lawyers of two friendly nations which acknowledge kindred 
laws, we, the law teachers of America, may not see our scholars 
falling behind. 

I heard President Low a few days ago quote President Stanley 
Hall to the effect that education was one of the few things all 
men were agreed in valuing, however they might differ as to its 
methods. Mr. Low said further that the success of our navy in 
our late war with Spain was the result of education. That our 
naval victories were won in the classrooms of Annapolis, of the 
war college at Newport or on our naval training ships. That if 
in our schools we could teach men to fight, train them to do 
well what is highly exceptional in the life of any man or any 
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nation, we ought certainly to be able to teach them to work, to 
do well the tasks that come to men and nations habitually and 
always. I submit that this shrewd generalization applies quite 
as much to the professional school, to the law school, as to those 
which teach the handicrafts concerning which it was spoken. 
We law teachers have our share, obscure though it be, in making 
the triumphs of the American bar possible. 

In a recent litigation in an Irish court over the copyright of 
the **Genuine Old Moore’s Almanac, Bound in Green,’’ it 
transpired that the prognostic editor had predicted ‘* Lawyers 
may look for a busy time, as Mars is in the 9th house of the new 
moon,’’ but counsel remarked that he had not foretold the 
South African war. Prediction is always doubtful and often 
disastrous, but I think an inspection of the general field of pro- 
fessional education, including law, shows a tendency to expand 
the professional course, even if that compels the shortening of 
the preliminary academic course, and that we may look to see 
this tendency increase. 

The announcement of one of our greatest universities that 
its undergraduates may elect to give their whole senior year to 
professional studies, and the potent advocacy of a like curtail- 
ment of the academic course by the head of perhaps our great- 
est university are only marked examples of this tendency. I 
certainly regret the shortening of the time given to general 
studies, but ** ars longa vita brevis ’’ means for us that life is 
short and Blackstone is several fat volumes. 

I think we observe, too, a growing tendency in our own coun- 
try, as long seen in the older countries of the world, to select 
the instruction of the law school as a chosen form of higher 
training for large classes of men not looking to the active prac- 
tice of law, as a preparation for public life or the administra- 
tion of large property interests. That we can also mark the 
increase of a class of teachers of law, with whom law teaching 
is the principal or exclusive occupation, and not a mere minor 
incident in professional life, who give to the law school their 
whole strength and entire zeal and ambition, and not a minor 
part of their time and strength and no part of their ambition. 
There should be lures of honor and permanence if not of gold, 
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for the useful law teacher. He will give back, like every good 
and faithful servant, to his master the master’s ‘‘ own with 
u-ury.’’ A beggar’s portion will not habitually attract adequate 
men or habitually procure adequate services. 

Undoubtedly the principal event in legal education in this 
country within the year was the conference of accredited repre- 
sentatives of law schools which met at Saratoga in August and 
formed an association of law schools and arranged for a stand- 
ard minimum course and requirements for admission and grad- 
uation, to be complied with by all schools belonging to the 
as-ociation. Such an association wisely and reasonably consti- 
tuted and conducted, must prove salutary in helping, the more 
defective schools, to raise their standards. The danger is that 
unless there is some efficient system of inspection or examina- 
tion, it will raise the standard of their bulletins only.! 

The abilities and character of the officers chosen and the con- 
stitution adopted give every assurance that all that can be done 
will be done wisely, fairly and considerately to advance the 
cause of legal education without wanton trespass on any man’s 
interests or feeling, and that if the association is ever called on 
- to exercise its quasi-criminal jurisdiction, it will do so as the 
pioneer judge declared he administered capital punishment, ‘*‘ to 
the perfect satisfaction of all parties concerned.’’ 

The lesson of the statistics as to lawyers and population is 
not unworthy of notice. Chinahas no lawyers. Japan about one 
lawyer to 26,887 inhabitants. Russia, one lawyer to 31,048; 
Germany, one lawyer to 8,787; France, one lawyer to 4,155, 
without counting her great army of notaries. 

England and Wales (counting the members of the bar on the 
rolls of the Ians of Court and the solicitors), one lawyer to 
1,121, and the last published census of this country shows one 
lawyer to every 699 inhabitants, so that the proportion of lawyers 
to population is about 38 times as great in the United States 
as in Japan, about 44 times as great as in Russia, over 12 times 
that of Germany, about 6 times that of France and a little over 
one and one-half that of England and Wales. 


1 Prof J. B. Thurges, of Harvard W. Huffcutt, of Cornell, is Secretary 
Law School is President, and Prof. E. and Treasurer. 
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Of course the figures are only an approximation but they seem 
to indicate a significant relation between the proportion of law- 
yers and the condition of a people. 

In the most reactionary and least advanced of the great 
nations, as we have seen, lawyers are unknown. Under the 
more despotic governments they are less numerous and potent, 
and under those more free, and which surround with safeguards 
the rights of the individual, we find them more numerous and 
powerful, and in that nation to whose sovereignty we bow, 
and where this tendency has gone farthest, we find them from 
the first more numerous and more dominant that anywhere else 
in the earth. We cannot say who will be chosen our chief 
executive at the coming election, but we can say that the people 
see fit to consider for that great place none but lawyers, and 
that, as at all times past, except under the immediate perturbing 
influence of a great war, a lawyer will be chosen. 

A great bar is a great burden, but it is the standing army 
which defends individual rights, and without which they are in- 
secure and defenseless. May the law teachers of this nation, 
with the aid of consultation and union, contribute more and more 
to the adequate training of that great class, which in the division 
of labor so striking in all civilization, is charged with seeing to 
‘¢ justice and its administration,’’ never forgetting the admirable 
declaration made before us by the late Lord Chief Justice, and 
which comes to us with ‘* the sound of a voice that is stilled,’’ 
‘* that justice and its administration are among the prime needs 
and business of life,’’ and that remembering therefore the labors 
of the law teachers must always be ‘* of such remarkable and 
permanent interest.’ 

Magna Charta itself is no part, I suppose, of our law, but it 
is a part of our heads and hearts, and has grafted its principles 
upon the fundamental ideas and laws of the great constitutional 
monarchy and the great republic alike. 

Its declarations of individual right make the Twenty-ninth Arti- 
cle worthy of our reverent consideration. ‘* No freeman shall be 
taken or imprisoned or be disseised of his freehold or liberties 


or free customs, or be outlawed or exiled or any otherwise de- 


stroyed, nor will we pass upon him, nor condemn him, but by 
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lawful judgment of his peers, or by the law of the land. We 
will sell to no man, we will not deny or defer to any man either 
right or justice.” 

These great pledges of justice the barons won, but these the 
Jawyers must maintain. For many years except in time of war, 
the bar of this country has greatly outnumbered its army, in 
striking contrast to all other nations of the earth. The training 
of those who must alone maintain, if they are to be maintained, 
the rights of the citizen in the courts, and who must predominate 
as well in all legislation as to those rights, this function must be 
taken as a high and solemn duty laid upon the law teachers of 
the country, to be met and discharged with less risk, it may be, 
but it no meaner spirit than that of the barons of old. As we 
name in one breath the founder and the preserver of the nation 
so we may well put side by side those who founded and declared 
our dearest rights and liberties with those who on many a 
stricken field 


Where reason fought and ‘‘ justice ’’ was her cry 


Have to this hour those treasures held secure. 


CuarvLes GreEGory. 
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IS A FEDERAL RECEIVER A FEDERAL QUESTION? 


The right of a receiver appointed by a United States court to 
writ of error from the Supreme Court to the highest State court 
and his right to removal from a State court to the Circuit Court, 
when his application is based solely upon his Federal creation, 
have both been the subject of recent decisions. In every case 
the receiver was sued for damages on account of negligence in 
the discharge of his official duties. In the former class of cases 
the right claimed by the receiver has. been squarely denied by 
the Supreme Court; in the latter class the Supreme Court, 
though appearing to lean against the right, is not wholly clear, 
and the Circuit Courts are divided. 

The two questions are based, of course, upon different stat- 
utes, but they have much in common and are in some of the 
decisions discussed together. If both be decided in the nega- 
tive, the Federal door is closed to the receivers of its own 
courts and they are left wholly to the justice or the hostility 
of State tribunals, unless they can allege some recognized 
Federal question or, in removal cases, perhaps, some ancillary 
tie. 

Bausman y. Dixon’ called for a decision involving no other 
point. The receiver did not remove or attempt to remove to the 
Circuit Court, appealed from an adverse judgment to the Su- 
preme Court of the State of Washington and then proceeded in 
erro to the Supreme Court of the United States. The suit was 
for personal injuries by an employé, while, on the receiver’s part, 
the defenses were the general ones of contributory negligence and 
a denial that the plaintiff had been in the receiver’s employ- 
ment. At first blush it might seem very plain that this involved 
no Federal question, and so the court decided; but the receiver’s 
side of the case affords an argument plausible, the writer thinks, 
and worthy of attention. The statute providing writ of error 
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to the highest State court, argued the receiver, is the unaltered 
25th section of the judiciary act of 1789. What it meant then, 
it of course means to-day. Now, was it then meant to confer 
this right? To get at this we must bear in mind that no right 
of removal was at that time allowed on any other grounds than 
those of diversity of citizenship and land grants. There was 
no removal for Federal question until 1875. A Federal officer 
could not remove to the Circuit Courts of the United States, if 
sued in the courts of a State, and a Federal receiver was certainly 
a Federal officer. Is it to be said that a Federal officer was in 
any class of cases to be allowed neither removal nor writ of 
error? Such an officer must certainly be heard at some stage 
of the proceedings in the courts of the government that created 
him. ‘To give to the State courts a right of judgment against 
any branch of the Federal government without review by the 
latter could not have been contemplated by the sagacious 
Ellsworth, for the right to decree a judicial liability involves, 
like the right to tax, the power to destroy. To place your 
receivers in this situation is to do the same with your marshals. 
Such an officer may be sued for his personal debts and the 
like, without involving a Federal question, but this defense 
of any official act, even though it depends on general questions 
of fact and law and even though the validity of his authority and 
the fact of his appointment are undenied, involves the resources 
of his office. A sufficient number of adverse judgments against 
his official capacity practically destroys it. Is it not easy to 
conceive upon occasion such hostility in State courts or juries 
toward Federal marshals or receivers as would annihilate them 
by judicial judgment or decree while assessing only damages 
under general law? Did the judiciary act of 1789, the most 
celebrated statute in our history, contemplate such a state of 
things as this? ‘* Immunity ”’ in the twenty-fifth ! section must 
have meant an official defense, a claim of exemption from official 
liability. 

This argument of the receiver seems to us to have merited an 
answer from the court, for it would require little more strain- 
ing of the twenty-fifth section of the judiciary act to allow writ 


1 Now 709 of the Revised Statutes. 
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of error in these cases under ‘‘ immunity ’’ than was given to 
the removal act when the receivers of a Federal corporation, in 
anjordinary damage case, were allowed, in Railway Co. v. Cozx,! 
to remove as a ** question arising under the laws of the United 
States’’ because Federal creatures. If a Federal railway cor- 
poration be sued on a mere coal bill, it can remove the case to 
the Federal court as involving those laws, provided the amount 
involved be sufficient. 

However, it must now be accepted that, on the decision in 
Bausman vy. Dixon, review through writ of error was in these 
cases cut off. It was, however, commonly believed that the re- 
ceiver still had, in cases involving more than two thousand dol- 
lars, the right to his own courts by removal. But this has 
lately, as we shall see, been put in very grave doubt. It is 
noticeable that the decision just considered, though applicable 
only to writ of error provisions, has been much referred to in 
the following removal cases and has undoubtedly influenced 
them. 

The first dissent? from the previous view as to the removal 
occurs in the very recent case of Gableman v. Peoria &c. Ry. 
Co.,> in the Circuit Court of Appeals for the Seventh Circuit. 
The receiver seeking removal in that case had been appointed 
by the Federal court in Illinois and had been made a defendant 
with his railway company and one other in a State court of Ten- 
nessee. His residence or citizenship in his private capacity did 
not appear. ailroad Co. v. Cox, being evidently relied upon 
to sustain the removal, Judge Grosscup points out the fact that 
the Supreme Court in that case had been careful to note the 
Federal origin of the corporation of which the receiver had 
charge. Such a receiver, standing in the shoes of the corpora- 
tion, was to be considered under the removal acts as a corpora- 
tion organized by act of Congress and entitled to the removal 
privileges of such a corporation. This case, Judge Grosscup 
reasons, is not authority for the view that the Federal receiver 
of a corporation created merely by State laws can exercise the 


1 145 U.S. 594. opinion too brief and without appar - 
2 Except by Judge Hallettin Shear- ent cognizance of opposite views. 
ing v. Trumbull, mentioned later, an 3 101 Fed. 1. 
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removal right.. The opinion in this case, written with evident 
anticipation of criticism, presents a clear and learned argument. 
The action was one for damages on account of personal injuries 
caused by negligence. 

Two months later the Supreme Court gave out the case of 
Railway Co. v. Martin,’ in which it was necessary to decide 
that under the present removal acts, on removal for Federal 
question, it is necessary that all defendants join, the receivers 
of the corporation not being the sole defendants. At the con- 
clusion of the opinion the Chief Justice says: ‘‘ This was an 
ordinary action under a State statute for wrongfully causing the 
death of plaintiff’s intestate. No Federal question was in fact 
presented by the pleadings nor litigated at the trial. The 
liability depended upon principles of general law applicable to 
the facts and not in any way upon the terms of the orders ap- 
pointing the receivers. But these receivers were the receivers 
of the Union Pacific Railway Company, a corporation alleged to 
be a creature of Congress. Are these remarks obiter? If they 
are not, then the Supreme Court has in effect overruled Railway 
Oo. v. Cox, which, like this, was a case of receivers of a Federal 


corporation seeking to remove a damage suit for personal in- 
juries.” 

The Circuit Court of Appeals of the Seventh Circuit, however, 
certified the Gableman case to the Supreme Court, where we 
shall doubtless hear of it this winter. 

Next comes Yarnell v. Felton,’ in the Tennessee circuit, a 
case involving the same kind of damages as the others and the 


question of joinder involved in the Martin case. The point as to 
joinder the court considered settled by the Martin case, but the 
right of removal by the receiver alone as a Federal question in 
himself was considered ‘‘ reserved’’ in that case and was not 
decided by the circuit judge. The Gableman case was not 
mentioned, 


1178 U. S. 245; 20 S. Ct. 854. 

2? It will be noticed that the court 
would not say positively that, if sued 
alone, the receivers would have had 
the right of removal. At the outset 
of the opinion they say “assuming 


that they would’’ and in conclusion, 
‘‘whatever their rights might have 
been if sued alone.’”? The authority 
of the Cox case is somewhat dimin- 
ished. 

3 102 Fed. 369. 
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Within two weeks the same Felton, as receiver, was sued in 
the United States Cireuit Court for the District of Kentucky .! 
There it was denied that a receiver appointed by a Federal 
court had an inherent right of removal. When made a joint 
defendant he must submit to the State jurisdiction, unless he 
can present some other ground of Federal jurisdiction. The 
receiver was a citizen of Ohio, but as his codefendant did not 
join him in the removal, his petition was considered only under 
his claim of Federal question. Now, Judge Evans had pre- 
viously allowed a Federal receiver, in Tompkins v. McLeod, to 
remove simply because appointed by a Federal court, but he had 
become inclined either to abandon or to distinguish that decision. 
Citing the Gableman decision by Judge Grosscup, he adopted 
the view taken in that case. In a note written immediately 
afterwards the court refers to the Murtin case, regards the 
Supreme Court there as having settled this point in the same 
way, and apparently does not regard it as reserved. 

Accordingly, we find three circuit courts in a few months re- 
jecting this jurisdiction entirely. But up to this time, with the 
exce)tion of Judge Hallett’s by no means exhaustive decision in 
Shearing v. Trumbull,’ they had all run the other way. The 
decisions previously rendered by Judges Taft,‘ Phillips,® 
McHugh,’ Baker,’ and others still confront the profession, 
and are reinforced by that of Judge Hammond in Winters v. 
Drake,® decided on June 12th last, in the midst of the adverse 
opinions. 

Is the hopeless conflict at circuit composed by the Supreme 
Court’s decision in Railway Co. v. Martin? Upon this even 
the judges whose views it appears to support do not seem to be 
agreed. The trouble is that its concluding remarks appear to 
go too far. 

It may still be that a receiver appointed by a United States 
court, though denied removal merely as a Federal creature, and 
having no other Federal question as a basis for removal, might 


1 102 Fed. 775. 5 81 Fed. 886. 
2 96 Fed. 927. 6 78 Fed. 385. 
3 75 Fed. 33. 7 82 Fed. 790. 
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obtain it in certain cases on the ground of its being ancillary to 
the cause in which he was appointed. But when is the suit in 
the State court ancillary? In the Gableman case Judge Gross- 
cup denied that a damage suit for personal injuries is ancillary. 
But Judge Phillips in Sullivan v. Barnard,’ holds the contrary 
and allows removal, though the sum involved is less than two 
two thousand dollars, basing his opinion on White v. Ewing,? 
and citing Judge Hanford, who, in the removal case of Car- 
penter v. Nor. Pac. Ry. Co.,° had also adopted While v. 
Ewing as controlling. White v. Ewing, however, was not 
overlooked in the Gableman decision. It was distinguished. 
There is certainly much difference between an action by a re- 
ceiver to collect the notes of sundry debtors to the corporation 
and the suit of some one against him for negligence. Judge 
Grosscup’s refusal to apply White v. Ewing, had previously 
been the ruling in Pitkin v. Cowen‘ and Gilmore v. Herrick,’ 
and that the ancillary right could exist at all when the receiver was 
in another jurisdiction was denied in Sullivan vy. Swain. Re- 
moval on the ancillary ground was, accordingly, denied in these 
cases, but it is noticeable that they all tacitly concede that it could 
have been had on the ground of Federal question had the amount 
involved exceeded two thousand dollars. 

The possible remaining right of removal by a Federal receiver 
on the ground of diversity of citizenship, when that should 
happen to be a condition of the case, has been little considered 
by the courts and need not be discussed here. It is enough to 
consider now the numerous class of cases in which a receiver 
appointed by a United States court is sued in the district in 
which he resides on claims arising from his operation of the 
properties intrusted him in his official capacity. 

To conclude, if recent decisions continue, these receivers, 
when sued under these conditions, can neither review the State 
court by writ of errer nor escape it by removal. An arm of 
the Federal court, and consequently of the Federal government, 
they seem to the writer to have and to require a right at some 


1 81 Fed. 886. 491 Fed. 599. 
2 159 U.S. 36. 5 93 Fed. 525. 
375 Fed. 850. 6 96 Fed. 259. 
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stage of the proceedings to a hearing in their own courts. Nor 
must we forget that the dangers to which this branch of the 
Federal system is exposed must be shared by its other branches. 
Suppose a marshal be sued, not upon anything involving the 
validity of his writ or authority, but upon some negligent act in 
which he cannot claim immunity by virtue of statute, say, for 
maltreating a prisoner after arrest or for loss of goods after levy. 
Here he can neither remove nor sue out error, under these 
decisions, and yet in such a state of affairs as the Chicago riots 
or in the South just after the war these officers oan be anni- 
hilated by damage suits for assault or negligence in the courts 
of the State, where their government will have left them 
helpless. 


- FREDERICK BAuUsMAN. 
SEATTLE, WASH. 
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THE CORPORATION SYSTEM — AN ARGUMENT IN ITS 
FAVOR. 


In the July-August number of the American Law Review, 
Mr. Speed Mosby argues that the corporate form of doing busi- 
ness should be abolished. So remote is the probability of this 
being done, that the discussion might be deemed purely academic, 
were it not that the article voices certain prejudices that cause 
much unwise corporation legislation and hinder and prevent those 
amendments that are needed to make the corporate form of the 
greatest business utility. Hence, it may be well to point out the 
misconceptions that provoke these prejudices. 

The feeling against corporations has come down from those 
days when charters were bestowed by the royal grant or favor 
and were generally accompanied by the monopoly of some busi- 
ness, exclusive trading rights in some territory, authority to 
collect tolls or some other monopolistic privilege, in derogation 
of the common right. Later and down to the present day, there 
doubtless have been too many corporations, that by special leg- 
islative charters, have obtained certain railway, telegraph, bank- 
ing and municipal franchises, the profits of which should have 
been retained for the benefit of the community ; but all of these 
form but a small proportion of the whole number of existing 
corporations and in no case has the use of the corporate form 
had any necessary connection with the objectionable monopoly. 
If all of the existing monopolies and special franchises were held 
by firms or individuals, instead of by corporations, it would not 
advantage the general public, rather the reverse. If Mr. Mosby 
desires to restrain the reckless giving away of franchises and 
special privileges, he has the best thought of the day with him, 
but he fails to show that the abolition of the useful business 
association, known asthe corporation, will accomplish or even 
tend to accomplish this end. Mr. Mosby’s argument is based on 
faulty premises. He assumes: — 

First. That all institutions enjoying special privileges should 
be abolished. 
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Second. That all corporations are institutions enjoying special 
privileges. 

It may be true, that in many cases where institutions enjoy 
special privileges, these privileges should be taken from them, 
always with due regard to the equities of each case and the 
rights of innocent parties; but as a general proposition it is 
certainly not true that the possession of special privileges justi- 
fies the abolition of the institution. There would seem no 
reason in any case, why the resumption of the privileges or 
property by the public were not sufficient remedy, without the 
added penalty of annihilation. 

Passing to his second premise, the error that Mr. Mosby and 
most other opponents of the corporate system make, is that they 
confound what are defined in the New. York statutes as ‘* busi- 
ness corporations,’’— that is, corporations organized under gen- 
eral laws, for mining, manufacturing and mercantile purposes,— 
with those comparatively few corporations that do enjoy special 
privileges and franchises from the State. These business 
corporations receive no favors from the State. They enjoy no 
special privileges or franchises. All they obtain through their 
so called charter is the right to conduct their company business 
in a simpler, safer and more convenient manner than is possible 
under the harsh rules of the ordinary partnership. A partner- 
ship is an association by contract, involving certain rights and 
liabilities. A business corperation is also an association by 
contract involving certain other rights and liabilities. The 
rights, privileges and obligations of both are defined and regu- 
lated by law. To say, that in one case the contract is a natural 
right and in the other case a special privilege, is a mere ipse 
dixit, without the least foundation in fact. 

There is such general impression that incorporation is a favor 
bestowed by the State, that it may be worth while to enumer- 
ate the features in which a business corporation differs from a 
partnership. These are usually as follows: — 

1. To have a common seal. 

2. To sue and be sued by a corporate name. 

3. To have a transferable stock divided into shares. 


4. To appoint directors, officers and agents to manage its 
affairs. 
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5. To make by-laws for its government and the conduct of its 
business. 

6. To have continuity of existence for the term stated in its 
charter. 

7. To involve its members in no liability beyond the amount 
of their investments. 

These are the essential and characteristic features of a modern 
corporation, granted under general laws to all citizens who choose 
to apply. There is not one that can be called a special privilege 
and there is not one that deprives any other citizen of any 
natural rights. Of them all Mr. Mosby only particularizes one 
which he considers objectionable und that is the right of con- 
tinuity of existence for the term stated in the charter, which he 
styles a perpetuity. But as in all cases, this right of corporate 
succession is limited by the duration of the charter, which is 
granted for either a definite term of twenty to fifty years or 
subject to constitutional or statutory provisions, by which at 
any time, with due regard to the rights of the stock-holders, 
the charter can be revoked, it would seem that the use of the 
term, perpetuity, were misleading. 

As to whether it is good policy to incorporate businesses for 
long or unlimited terms, there is room for difference of opinion. 
If it be best that every enterprise should be broken up at 
intervals and its business scattered, the object could be attained 
without abolishing the corporate system. 

Further, the abolition of the corporate system would not 
effect this end, for in the old world there are many firms that 
have been, ‘‘ amassing wealth from generation to generation,”’ 
without the aid of license, charter or certificate of incorpora- 
tion. Such stability must be exceedingly abhorrent to any one 
of Mr. Mosby’s views. Yet, if we have organization, insurance, 
settled laws, good government, division of labor and labor-sav- 
ing machinery, it is hard to see how to avoid the permanence of 
enterprises and the consequent breeding of ‘* class distinctions 
and wealth segregations.’’ It might affect these phenomena, if 
we should apply to each institution of civilization in turn, Mr. 
Mosby’s anarchistic specific of abolition. But why invidiously 
attack the corporation system? It is only one institution out of 

VOL. XXXIV. 55 
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a multitude, all tending to the same ends and working much 
good with some incidental evils. 

Mr. Mosby’s antagonism to the corporation is really one with 
the trades-union prejudice against labor-saving machinery, for 
he frankly admits that his principal objection to the system is, 
that it affords the greatest advantages for the combination of 
capital and skill and wonderfully facilitates the transaction of 
business. These are the excellencies of the system and the 
reasons why it is an important factor in our industrial and com- 
mercial progress. It saves labor, increases production, affords 
the means for great undertakings and thereby incidentally pro- 
motes trusts, combinations and monopolies. Hence, Mr. 
Mosby’s easy solution of the question of trusts and monopolies, 
is to abolish the corporations. Take from the combinations 
their corporate form and they will, in his opinion, disappear and 
vanish into thin air. 

Unfortunately for this facile disposition of a vexed question, 
the trusts are in no way dependent upon the corporate form. 
They use it, because it is convenient and economical, and use it 
precisely as they use the railroad, the steamship, the telegraph, 
the telephone, the printing press, the typewriter and every other 
labor-saving device and invention of modern time. It would be 
equally proper to urge that any one of these or all of them 
should be abolished because they facilitate the formation of 
trusts. The abolition of the legal profession has been gravely 
proposed for this same reason and with more intelligence, for 
most assuredly if incorporation were abolished, the legal acumen 
of the country would quickly devise modifications of the partner- 
ship and joint-stock company that would answer all the purposes 
of the trusts. The real sufferers from an abolition of the 
corporate form, would be the multitude of small enterprises, 
saw-mills, grist mills, creameries, canning establishments and 
the like, that would be utterly unable to obtain required capital 
under the risks incident to a partnership. 

The connection between the trusts and the corporate form is 
purely incidental. To abolish the corporate form would not 
abolish the trusts, but would make it much harder to bring them 
under legislative control. The legislature has absolute power over 
corporations, domestic and foreign. The power to tax is the 
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power to destroy. Corporations can be taxed without limit. 
They can be divided into classes taxed at varying rates. As 
capitalization or dividends increase they can be taxed at an in- 
creasing ratio. They can be limited to one plant or factory if 
desired. With such power as this over corporations, intelligent 
legislation could easily correct any abuses and restrain any ex- 
cesses. It would be most unwise to drive the trusts into modified 
partnerships or joint-stock associations. 

Mr. Mosby argues further that the corporation must go, because 
of the abuses and frauds that sometimes occur under corporate 
management. He instances, the ‘* freezing out ’’ of minorities, 
the sapping of profits by high salaries, the gambling in stocks, 
the crushing out of competition, ete. The impression is given 
that man was naturally upright and altruistic, but fell through 
the introduction of the corporate system of doing business. 
But considering all we know of partnership dealing, from that 
early firm of Laban & Jacob, stock-raisers, down to the latest 
developments in bankruptcy proceedings, it is hard to believe 
human nature is very different at any time or under any form, 
and, reading of certain very common transactions in wheat, corn 
and cotton, it is equally hard to believe that men only gamble with 
corporate securities. Neither is there any evidence to show 
that the business struggle for existence, and the killing off of 
weak enterprises by ruthless competition is any more cruel under 
the corporate system, than it always has been. If institutions 
are to be abolished because they are wrested to selfish ends by 
the unprincipled, what is there from Church to State, from 
trades-union to political party, that will not have to go? 

To sum up, Mr. Mosby has not shown why institutions enjoy- 
ing special privileges should be abolished, rather than simply 
curtailed of any undue powers. 

Neither has he shown that all corporations enjoy special privi- 
leges. The truth being, that while some few corporations do 
enjoy special privileges the great majority are small business 
corporations conducting private enterprises. 

The few real objections brought forward and others that might 
have been advanced, are for the most part equally applicable to 
partnerships and all associations of men. The most they prove 
is that some improvements should be made in our present cor- 


868 34 aunnican LAW REVIEW. 


poration laws and likewise in human nature. Meanwhile the 
positive advantages of the corporation as a means for doing the 
business of the world are more than sufficient to outweigh all the 
objections that can be brought forward. ~ 

The corporation system will not be abolished, but on the con- 
trary will be perfected, its scope extended and its benefits made 
easily attainable. Its advantages are now enjoyed by but few, 
compared to the number of those who still do business under 
the clumsy and archaic common-law partnership. The legisla- 
tion of the future should wisely regulate and develop-the system, 
checking abuses, removing unnecessary restrictions and making 
incorporation simple, inexpensive and easily attainable by men 
of small means. The State should not charge a prohibitive tax 
on small corporations. If they are prejudicial to the community, 
the payment of license fees does not compensate. If they are 
beneficial, the fees should be like those for the registration of 
land titles, merely sufficient to pay for keeping such open record 
of the transaction, as is required in the interests of the public. 

Viewed intelligently, the modern corporation is one of the most 
conspicuous indicia of our civilization and ethical attainment. 
It is only as man attains some development in morality and in- 
telligence that he is able to co-operate and work with his fellows 
for common ends. The degree in which he is able to form 
unions and associations marks his upward progress. Thieves 
and savages have of necessity to be in most respects individual- 
ists. Only so far as men are removed from these bottom levels 
are they able to work in harmony for their common advantage. 
The modern corporation is a more effective organization for all 
practical purposes than the world has heretofore known. With 
all its imperfections and abuses, it is nevertheless a distinct 
attainment in the upward evolution of the race, from which the 
path is onward to more complex and extensive combinations. 
At the end of the century there are many things of which we 
may well be proud, as indicating progress and racial develop- 
ment, and of these, not the least is the modern business 
corporation. 


Tuomas ConyNeGTON. 
52 Broapway, New YORK. 
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The purpose of this article is to furnish a practical guide, 
upon points which have been the subjects of interpretation, to 
lawyers who have to deal with the administration of the United 
States legacy tax law in the settlement of estates. The article 
contains little discussion of principles. 

A complete discussion of the principles of the law will be- 
found in the opinion of the United States Supreme Court, in the 
case of Knowlton v. Moore, decided May 14, 1900, in the United 
States Supreme Court, reported in 20 Supreme Court Rep.,’ in 
which case the law was held to be constitutional. 

The ‘* Compilation ’’ frequently cited herein is the ‘* Compila- 
tion of decisions rendered by the Commissioner of Internal Reve- 
nue under the War Revenue Act of June 13, 1898.’’ It is pub- 
lished in two volumes by the Treasury Department, Internal 
Revenue Bureau. 

The sections of the act of June 13, 1898, containing the pro- 
visions relative to the legacy tax are sections 29, 30, 31. 


I. Wuat Property 1s SuBJECT To THE Tax. 


Only legacies or distributive shares arising from personal 
property are subject to the tax.’ 

No Conversion. — Where real property is directed by a will 
to be sold to pay debts or legacies it does not become personalty 
for the purposes of the tax, and is not taxed. The equitable 
doctrine of conversion does not apply, so far as taxation is 
concerned.* 

Herriooms. — These are subject to tax.‘ 


1 747. 167; U. S. v. Waters, 1 Bond. 

2 Sec. 29. 580. 

3 Decision 20596, Compilation, Vol. 4 Decision 20392, Compilation, Vol. 
2, 161; Decision 20988, Zbid., page 1, 192. 
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Leases AND LEASEHOLD Estates are considered personalty 
and subject to tax.! 

AccuMULATIONS. — Accumulations of property from income 
or interest in the hands of executors or administrators, after the 
death of a testator, are subject to tax, when distributed.? 

This rule does not seem to be in accordance with the principle 
that a legacy vests at the death of the testator, regardless of 
the time of distribution. 

GOVERNMENT Bonps. — The fact that a portion of the estate 
consists of government bonds, exempt by law from taxation, 
does not exempt that portion from the legacy tax. Inasmuch 
_as the tax is levied, not upon the property itself, but upon the 
transfer of it, and the death of the former owner is the primary 
fact upon which taxation is predicated, the tax is not regarded 
as a tax upon the bonds themselves.’ 

The same is doubtless true of patents and copyrights, since all 
exemptions of them stand upon the same footing as exemptions 
of bonds. 

Moneys Derived FROM ForEcLOsSURE OF MorrTGaGEs. — 
Where mortgages and notes are assets of an estate, moneys 
derived therefrom through foreclosure and sale of real estate 
are taxed as personalty.‘ 


II. 


EXempTions AND RATE OF TAXATION. 


Exemptions BY RELATIONS.— The only exemption by reason 
of relationship of the legatee or party taking to the decedent is 
the exemption of legacies or distributive shares passing to the 
husband or wife of the decedent.® 

EXEMPTION By Reason oF AMounT.— Under the rulings of the 
Treasury Department prior to the decision of the United States 
Supreme Court in the case of Knowlton v. Moore,’ the 
whole amount of the personal estate was taken as the basis of 


1 Decision 21877, Compilation, Vol. Court Rep. 747; Wallace v. Myers, 


2, page 179. 86 Fed. Rep. 184. 
2 Decision 21024, Compilation, Vol. 4 Decision 21049, Compilation, Vol. 
2, 168. 2, 169. 


3 United States v. Perkins, 163 U.S. 5 Section 29. 
625; Knowlton v. Moore, 20 Supreme 6 Infra. 
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valuation, and if the whole amount of personalty exceeded 
$10,000, each legacy (except to husband or wife) was taxed, no 
matter how small, 

But the Supreme Court holds, and consequently the law now 
is, that the amount of each separate legacy or distributive share, 
and not the whole amount of the personalty, is the proper basis 
of valuation, and therefore where the legacy or distributive 
share of any person is less than $10,000 that legacy or distrib- 
utive share is exempt from the tax, no matter how great the 
amount of the aggregate personalty of the estate may be.’ 

But where the legacy exceeds $10,000, the whole amount of 
the legacy, and not merely the part in excess of $10,000, is 
taxable. 

The proper course for executors or administrators who have 
paid taxes on legacies less than $10,000, under the prior ruling 
of the department, is to make a claim against the Commissioner 
of Internal Revenue for the amount, and, if the claim is not 
allowed, to sue the collector to whom the money was paid.” 

This suit should be brought against the collector, personally, 
and not against the United States or the Commissioner of In- 
ternal Revenue. 

The suit must be commenced within two years from the time 
the cause of action accrued.® 

Buriat Lor. — Money left to purchase a burial lot is held not 
to be a legacy as no interest passes, and is not subject to tax.* 

The same is probably true of money left to care for a grave, 
or erect a memorial window, or anything of the sort. 

Tue Rate or Tax. — Under the former practice of the Com- 
missioner of Internal Revenue, the whole amount of the personal 
estate and not the individual share of each person was the basis 
for fixing the progressive rate. Thus if the whole amount of 
an estate was $150,000, and there were thirty legacies of $5,000 
each to strangers in blood, the amount of the tax would have 

been $10 on each $100 of each legacy. 


1 Knowlton v. Moore, 20 Supreme 3 U.S. Revised Statutes, Sec. 3227. 

Court Rep. 747. * Dec. 21043, April 19, 1899, Com- 
2 Section 3220, U. 8S. Revised  pilation, Vol. 2, p. 168. 

Statutes. 
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But under the present rule, as fixed by the United States 
Supreme Court, the value of each separate legacy is the basis 
of the rate of tax. 

Thus in the case of an estate of $150,000, divided into 
thirty legacies of $5,000 each, there would be no tax because 
each legacy would be less than $10,000. If there were five 
legacies of $30,000, each would be taxed at the rate fixed for 
amounts of $30,000. If there was one legacy of $120,000, 
and one of $30,000, the larger one would pay at the rate fixed 
for estates between $100,000 and $500,000, and .the smaller 
one at the rate fixed for estates between $25,000 and $100,000.! 


ILI. RELATIONSHIP As DETERMINING RaTE. 


RELATION BY MarriaGE. — A relation by marriage only (ex- 
cept husband or wife) is a stranger in blood and transfer of a 
legacy to such a relative is taxable at the same rate as a legacy 
to a stranger in blood.? 

ApopTeD Cuitp. — If the State laws provide that an adopted 
child takes the same distributive share as the issue of a deceased 
person, then legacy or distributive share to him is taxed at the 
same rate as legacy to child by blood. 

If the State laws regard the adopted child as a stranger in 
blood the legacy to him is taxed as a legacy to a stranger in 
blood.® 

Har Boop. — In determining the rate of tax no distinction 
is made between the half blood and the whole blood. So held 
in the case of a half brother.‘ 


IV. Various Kinps oF BEQUESTS NoT EXEMPT. 


Leeacy To A City, State, NATION oR THE PusBLic. — Such a 
legacy is not exempt and is taxable at the rate fixed for a legacy 
to a stranger in blood, regardless of laws making property of the 


1 Knowlton v. Moore, 20 Supreme 3 Dec. 20388, Compilation, Vol. 1, 

Court Rep. 747. page 192. 
2 War Rev. Law, Sec. 29, Clause 5; 4 Dec. 21339, July 1, 1899, Compila- 

Dec. No. 20608, Jan. 24, 1899, Com-__ tion, Vol. 2, page 174. 

pilation, Vol. 2, page 162. 
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city or State exempt from taxation. The tax being a tax on 
the transfer, the legacy does not become the property of the 
legatee till the tax is paid, and therefore the exemptiun does not 
affect this tax.’ 

EDUCATIONAL OR BENEVOLENT Purposes. — Legacy for bene- 
volent or educational purposes or to benevolent or educational 
institution is subject to taxation.? 

BEQUEST FOR Masses. — A bequest to a priest for masses is 
liable to tax.? 


V. MiscELLANEOUS MATTERS OF PRACTICE. 


PAYMENT WHERE Propriety or Tax Is IN Dispute. — It is 
not permitted by the Commissioner of Internal Revenue to pay 
part of a tax, leaving a part as to which propriety of payment 
is in dispute to be adjusted later. The proper course is to pay 
the tax and sue the collector for recovery, after claim has been 
made for refund under the U. S. statutes.‘ 

Non- RESIDENTS. — The law makes no distinction between resi- 
dents and non-residents. Property of a non-resident, located 
in the United States, is subject to taxation, although the legatee 
also is a non-resident. The fiction by which personal property 
follows the domicile of the owner has no application to matters 
of public revenue.® 

Lire Estates anpD Reversions. — The value of life estates 
and reversions and reversionary interests is calculated by the 
tables prepared by the government actuary. 

Where a life estate has already terminated at the time of the 
adjustment of the tax its value is not computed according to 
these tables, but its value, and the values of reversions, are com- 
puted upon the basis of the actual period of enjoyment.® 
Taxes on life estates must be paid at one time, the value 


1U. S. v. Perkins, 163 U.S. 625; 2, page 163; Sections 3220-3228, U. S. 


Compilation, Vol. 2, page 163. R. 8S. 
2 Decision 20421, Compilation, Vol. 5 Decision 21052, Compilation, Vol. 
1, page 1938. 2, page 169, citing 2 Jones Eq. (N.C.), 
5 Decision 21877,Compilation, Vol. 57. 
2, page 179. ® Decision 21469, Compilation, Vol. 


‘ Decision 20791, Compilation, Vol. 2, page 175. 
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being ascertained by the tables. They must not be paid an- 
nually.! 

Where the income of afund was left to A. for twenty years, 
the corpus to revert to B. at the end of that time, it was held by 
Acting Commissioner Wilson : — 

1. The tax on the legacy to A.is payable immediately, the 
value of the legacy being determined by the tables. 

2. The tax on the legacy to B. is not payable until the expira- 
tion of twenty years, when he enters into possession. 

3. The tax paid on the annual payments to A. will not reduce 
the amount of tax to be paid on the legacy to B.? 

The writer does not believe that (2) is correct. There is no 
reason why the value of the expectant estate to B. cannot be 
immediately assessed according to the tables. 

If by (3) it is meant that the tax paid on the legacy to A. can- 
not be credited as part payment of the tax assessed against the 
legacy to B., it is probably correct. 

But if (3) means that A.’s legacy is to be assessed on the basis 
of twenty years’ enjoyment and then at the end of the twenty 
years the legacy to B. is to be assessed at its full fair value, re- 
gardless of the fact that a tax has been paid on the income, 
there seems to be an error. There is no distinction between a 
bequest of income for twenty years and a bequest of an estate 
for twenty years in the corpus. The true rule, therefore, in 
such a case is, that the whole tax is payable immediately, the 
tax on the value of both the bequests being calculated according 
to the approved tables, the legacy to B. being taxed at its rever- 
sionary value. 

ConTINGENT INTERESTS. — Where there are contingent be- 
quests in a will by reason of which the destination of property 
cannot be determined until some future time, the adjustment of 
the tax should be deferred until the person to whom the property 
is to go can be definitely ascertained.* 


1 Decision 21778, Compilation, Vol. 3 Decision 21469, Compilation, Vol. 
2, page 175; Decision 20368, Compila- 2, page 175; Decision 20368, Compila- 
tion, Vol. 1, page 190. tion, Vol. 1, page 190; Decision 20395, 
2 Decision 20368, Compilation, Vol. Compilation, Vol. 1, page 192. 
1, page 190. 
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How VALuE oF Estate 1s To BE ASCERTAINED. — Where an 
inventory and appraisal have been duly made under State laws, 
they are accepted as evidence of value.! 


James M. Gray. 
189 MONTAGUE St., BROOKLYN, N. Y. 


1 Decision 20061, Compilation, Vol. 1, page 187. 
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LAWYERS AND SCHOLARSHIP. 


I started to entitle this article ‘* Lawyers and Letters,”’ but 
as such a heading would not exactly bring out the thought which 
I wished to develop, I concluded to adopt another one, more - 
distinctively suggestive. While in exceptional cases a lawyer 
may win and deservedly wear the title of man of letters, still as 
a rule the average run of lawyers have not the time to devote 
themselves to that wide range of reading which the term letters 
implies and calls for. Literature is a profession of itself and 
those who invade its domain only as a pastime have no right to 
expect to bear off its honors. Nor will they, except in rare 
instances, be able to do so. 

But with these limitations in view we see no reason why a 
lawyer may not bea scholar in the strongest and best sense of 
that term. And this calls for a definition: what do we mean by 
scholar? I answer, we mean one whose mind has been trained, 
whose intellectual faculties have been disciplined, and whose line 
of reading has been wide and extensive, but not necessarily either 
so wide or varied as the term, man of letters, would call for. 
The legal profession, more perhaps than any other vocation, has 
in it a great many successful men, who could not be styled 
scholars even in the most charitable sense of that term. The 
law is filled up with what we call self-made men. I do not use 
this term, however, in the sense in which ex-President Cleve- 
land did. By self-made men he seems to mean men who have 
made use of their opportunities. I do not think that is the 
popular definition of it and in this matter I am disposed to agree 
with the masses rather than with Mr. Cleveland. People gen- 
erally mean by self-made men those who have made their own 
way through life in spite of privation and difficulties; those who 
have succeeded without the aid of money or family. Now accept- 
ing this popular definition of the term, in the law, as I have 
already said, we find a large number of self-made men and very 
few of this class are scholars. Their very line of life has pre- 


876 
| 

t 


LAWYERS AND SCHOLARSHIP. 877 


vented them from obtaining the advantages of education and 
reading except in a.desultory and irregular way. They have 
had to scuffle to make a living. Their range of thought has 
necessarily been narrow and contracted. Their lives have been 
too intensely practical to permit of speculative ideas even to a 
moderate extent. No one charges this against them as a fault; 
it has simply been their misfortune. In the law, not only do 
we find many self-made men who from necessity were deprived 
of the advantages of education and early training, but we also 
find men who have had the means to become liberally educated 
but have lacked the inclination. And, as I have already said, 
many of these men, whether self-made or not, have achieved 
success at the bar, or, it would be more accurate to say, have 
succeeded in winning cases and making money. However, I 
make bold to say that to become a great lawyer in the broadest, 
strongest and best sense of that term, necessarily involves a high 
degree of scholarship. How can a man whose mind has not 
been liberally trained discuss the great principles of government 
and constitutional law? How can he understand and apply the 
fundamental doctrines that are the groundwork of all social 
and civic institutions? How can he interpret and expound the 
laws of real property, of personalty and of commerce? But 
it may be answered, every lawyer cannot expect to be a great 
one. To this I reply, ‘* that may be true but still we are justified 
in aiming high.’’ And in addition to that I contend that broad, 
liberal scholarship is beneficial whether a lawyer attains emi- 
nence at the bar or only a moderate degree of success. 

In the first place the more scholarship a lawyer has the more 
fertile his imagination, the stronger his reasoning powers, the 
greater his skill in the use of words and the wider his range of 
knowledge. His scholarship stands him well in hand when he 
addresses the court upon a question of law or argues a question 
of fact before a jury. For examples and illustrations to 
strengthen his arguments and embellish his diction he has to 
confine himself to no age, no clime, nocountry. History, poetry, 
and philosophy, all stand ready to do his bidding. The broader 
his knowledge the greater his power. 

In the second place, the more liberal his scholarship the wider 
his views and sympathies. The narrow-contracted man is con- 
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ceited, suspicious, and quick to take offense. With greater 
knowledge comes more charity and less friction. Both judges 
and juries are human. They are influenced and biased largely 
by the character and reputation of the advocate who appears 
before them. If he is known in the community in which he re- 
sides as a liberal-spirited, warm-hearted man, they are attracted 
towards him. The cold, selfish, narrow man repels. 

In the third place, the history of the legal profession abounds 
with examples of lawyers who have attained eminence not only 
in their profession but also along the lines of scholarship. An 
admirable example is found in Mr. Webster. He was a splendid 
lawyer. He had imbibed the great principles that underlie the 
science of the law. He had studied and mastered the leading 
questions of constitutional law. As an expounder of the law 
in the courts he stood in the fore-front. As an advocate he was 
bold, fearless, eloquent. But Webster was not only a fine law- 
yer, he was a man of scholarly attainments. Says a writer: ‘ It 
is a common belief that Mr. Webster was a various reader, and 
I think it is true, even to a greater degree than has been be- 
lieved. In his profession of politics, nothing, I think, worthy 
of attention, had escaped him — nothing of the ancient or mod- 
ern jurisprudence, nothing which Greek, or Roman, or European, 
or universal history, or public biography exemplified.’’ Says an- 
other writer: ‘‘ He was a better Latin scholar than the average 
of our educated men; and he read the Roman authors to the 
last, with discriminating relish. A mind like his was naturally 
drawn to the grand and stately march of Roman genius. With 
the best English writers he was entirely familiar, and he took 
great pleasure in reading them and discussing their merits.’ 
However, in speaking of Webster as a man of scholarly attain- 
ments, I do not mean so much that he was so well versed in 
polite literature — for the evidence seems rather the other way — 
but I mean that he had a well-disciplined mind, a trained intel- 
lect in the highest sense of that term. 

Rufus Choate is another example in point. His reputation as 
a lawyer was widespread, and equally wide was his reputation 
for broad, liberal scholarship. His great eulogy on Webster 
is itself sufficient evidence of his learning and scholarship. 

And then what a splendid example we have in the eloquent, 
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learned, and scholarly Carolinian, Hugh S. Leegare. That he 
attained the highest eminence as a lawyer goes without saying. 
That he was a man of the most scholarly tastes and attainments 
pone would dare deny. 

Robert Toombs of Georgia was another conspicuous example 
of the truth I am presenting. Educated at the Universities of 
Georgia and Virginia, engaged in important cases at the bar, 
accustomed to debate on the hustings and in the halls of legisla- 
tion, he earned a reputation as a great lawyer and a profound 
thinker. Along with Toombs I might also mention Hill and 
Stephens. But why multiply examples? They abound on 
every hand. We can find them in every State of the Union, 
and in every period of our country’s history. 

In this article I have endeavored to show that it is an advan- 
tage for a lawyer to be a scholar, looking at the question from 
a purely professional standpoint. But surely there are other 
considerations which should have great weight with every lawyer. 
Certainly it is some satisfaction to know that our intellectual 
faculties are fully developed. It is a pleasure for us to know 
that the powers with which we have been endowed by our Maker 
have been properly cultivated, and then when we meet men of 
other professions, we like to feel that we are at least their 
equals in general scholarship. Besides, literature and general 
knowledge afford a common ground where men of all the pro- 
fessions can meet and enjoy the society of each other. Again, 
every lawyer has some leisure which he can devote to literature 
if his mind has been trained to appreciate its beauties. 

However, I think the facts warrant me in stating that scholar- 
ship among public men is more appreciated in the old country 
than in America. In the leading countries of Europe we find 
that many of the public men are not only well educated 
gentlemen but profound scholars. ‘This disposition on the 
part of the public men of England Macaulay commends. In his 
admirable criticism of Gladstone's Church and State, he says: 
“We therefore hail with pleasure, though assuredly not with 
unmixed pleasure, the appearance of this work. That a young 
politician should, in the intervals afforded by his parliamentary 
avocations, have constructed and propounded, with much study 
and mental toil, an original theory on a great political problem, 
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is a circumstance which, abstracted from all consideration of 
the soundness or unsoundness of his opinions, .aust be consid- 
ered as highly creditable to him. We certainly cannot wish 
that Mr. Gladstone’s doctrines may become fashionable among 
public men. But we heartily wish that his laudable desire to 
penetrate beneath the surface of questions, and to arrive, by 
long and intent meditation, at the knowledge of great general laws, 
were much more fashionable than we at all expect it to become.”’ 
What Macaulay commends to the public men generally of that 
day may well be commended to the lawyers of our day particu- 
larly. From some cause there seems to be throughout this coun- 
try an unreasonable distrust on the part of the public of lawyers 
and politicians who have scholarly attainments. An idea seems 
to prevail that in becoming a scholar you unfit yourself for 
practical life. I think this impression arises from the fact that 
a great many men with good literary talents have shown them- 
selves to be impractical theorizers. People do not stop to think 
that in all probability these very same men would have failed 
just as signally if they had never been educated at all. Their 
failures were simply made the more conspicuous by reason of 
their attainments — in other words their ill failures were only 
more highly advertised. They failed not because they possessed 
literary attainments but in spite of them. If a man is practical 
by nature, he is not likely to become less so by the acquisition 
of wisdom and learning. In the early history of this country 
we find that a great many of its most practical and successful 
men were highly educated. This was notably so in the case of 
Thomas Jefferson. In fact as a rule the leading men of the 
nation have always been educated men. And it is true also of 
the bar. If a young man wishes to become a great lawyer, if 
he wishes to free himself from prejudice and bias, if he wishes 
to obtain ‘‘ what Bacon would have called dry light,’’ if he 
wishes to become a man of liberal views and broad sympathies, 
let him not only study the books of his profession, but let him 
also glean far and wide in the great field of literature and 
knowledge. 


Water L. MILiEr. 
ABBEVILLE, S. C. 


NOTES. 


ProrEssionaL Income oF JupaH P. Bensamin. — We have received 
the following from an unknown correspondent: Inthe American Law 
Review for September-October, 1900, p. 756, in the ‘‘ Sketch of the 
Career of Lord Russell,’’ it is stated that: — 


One of Mr. Russell’s ambitions at the bar was to reach a professional income 
exceeding that of any English barrister. In order to do this he must exceed 
the income of Judah P. Benjamin, which often exceeded £30,000 a year. 


The above is a wide variation from the following, which appeared in 
the New York Daily Tribune, May 23d, 1883 :— 


A summary of Mr. Judah P. Benjamin’s fee-book, made up year by year 
since 1867, shows that he has in sixteen years received fees amounting to 
$696,044.78. In 1867 they amounted to a trifle more than $2,025; in 1882, to 
more than $63,900; and in 1880, his most profitable year, to $79,856.20. One of 
his most important cases was the Irish Fisheries suit, which paid him about 
$50,000. As to personal enjoyment, he says he experienced little of it in his 
profession. His sole object was to make money; and to that end almost every 
other personal consideration was sacrificed. He is now affected with an in- 
curable heart disease, and realizes that it is likely to prove suddenly fatal at 
any moment. 


In this connection the following item from Harper’s Weekly, for 
February, 14, 1880, is interesting :— 


Judge Benjamin Robbins Curtis resigned from the Supreme Court of the 
United States in 1857, after having served but six years. He could not live as 
he desired to do and support his family on the pitiful salary of $8,000 a year 
then paid to the judges of our high court of appeal. The step was both wise 
and prudent, for in the seventeen years that elapsed between his retirement 
from the bench and his death he received for opinions and law arguments, 
which were his exclusive business, $650,000, or over $38,000 perannum. Judge 
Curtis was the first and only judge of the Supreme Courtjof the United States 
to retire from that position and resume the practice of his profession. 


Tue Late Avexanper T. McGiii. — Alexander T. McGill, Chancel- 
lor of the State of New Jersey, died in April last, as the result of over- 
work. Many evidently sincere tributes have been paid to his judicial 
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career, which seems to have illustrated exceptional ability and learning, 
great industry and devotion to duty, an inexhaustible patience, an un- 
failing courtesy toward the bar, and, above all, the strong moral sense 
and fiber which made all these qualities aids to the administration of 
justice. It seems that in New Jersey the office of Chancellor is the 
highest judicial office; for the Governor appointed to the vacancy the 
Chief Justice of the State, William J. Magie, Mr. Justice Depue be- 
coming Chief Justice of the Supreme Court of New Jersey in succes- 
sion. The New Jersey Law Journal paid a very high tribute to the 
personal and judicial qualities of Mr. Justice Depue, characterizing his 
career on the bench as splendid and unusual. That career had lasted, 
it seems, for a quarter of a century. Mr. Chief Justice Depue is now 
more than seventy-three years of age, but is still vigorous. 


A New Ricumonp 1n THE Fretp. — We are to have a new Cyclo- 
pedia of the American and English law, under the title of the ‘‘ Cyclo- 
pedia of Law and Procedure.’’ The enterprise has been put on foot 
by a new corporation, organized for the purpose, with a capital of 
$100,000, called the American Law Book Company, whose headquarters 
and editorial and business offices are in the Equitable Building, No. 
120 Broadway, New York. The president of the company is Mr. 
Charles W. Dumont, a gentleman of long experience in publishing law 
books, whose untiring energy gives full assurance of the ultimate suc- 
cess of the enterprise. The editor-in-chief is Mr. William Mack, for 
some years one of the associate editors, under Mr. Freeman, of the Amer- 
ican State Reports, and who has since been continuously engaged in legal 
editorial work. The new Cyclopedia, which is to contain all the law, 
both substantive law and pleading and practice, is to be issued in 
thirty-two volumes, all told, at the rate of four to six volumes a year. 
All volumes are to be up to date all the time, by means of an inexpen- 
sive system of annotations, rendering new editions unnecessary. Many 
eminent lawyers and judges have been secured in the editorial depart- 
ment. There is to be no separate cyclopedia of pleading and practice, 
or of forms, and no matter published in the principal work will be 
rehashed and duplicated elsewhere. The work will not be appropriated 
from the jurist writers, nor copied from the digests, but will be drawn 
from original sources, that is to say, from the judicial reports. The 
work will not be done by law students, nor by callow graduates from 
the law schools; but Mr. Mack has selected an able and competent 
corps of assistants, who will work on a uniform system under his direc- 
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tion. The writer of this note has been acquainted with Mr. Mack for 
many years, —in fact, ever since Mr. Mack was a stu lent in the law 
school of the University of Missouri, some fifteen years ago, — and is 
able to certify to the profession that he is entirely competent to act as 

editor-in-chief of this very important work, and to steer clear of the 
mistakes that have been made in the same field. Mr. Howard P. Nash, 
the codrdinate editor-in-chief, is a gentleman whose learning, experi- 
ence and capacity for this work, are well known. To use a Wall street 
expression, the enterprise is ‘‘ well financed.’’ Mr. Dumont, the Pres- 
ident of the new company, has brought the art of publishing a work of 
this kind to a high degree of perfection, which consists in bringing the 
work fairly to the attention of the profession throughout the length and 
breadth of our country, omitting none, but giving everyone an oppor- 
tunity of subscribing to it or of declining to do so, after fairly under- 
standing its merits. Associated with Mr. Dumont in the business 
department of the new enterprise, is Mr. John C. Yeager, formerly of 
Toledo, Ohio, and a member of the bar of that State. Mr. Yeager is a 
very able man, and will form one of the pillars of the new temple. If 
the enterprise is carried out,— and we believe it will be, — on the 
lines on which it has been projected, it will prove of great benefit to the 
legal profession, and will help to make uniform and to solidify the 
jurisprudence of our great country. 


Tue Evection oF JupGes in — The Republican party 
has been entrenched in power in the city of Philadelphia time out of 
mind, and its methods have been as corrupt and rotten as have been 
those of the Democratic party in New York City. It has laid its harpy 
hands upon the judiciary and dragged the judges inits mire. The citi- 
zens of Philadelphia organized a revolt against it in the form of a com- 
bination called the ‘‘ Municipal League of Philadelphia.’’ This organi- 
zation was so far successful at a recent election that it elected four 
judicial officers, three of whom had been refused renominations by the 
leaders of the dominant party. Twelve other judges were also elected, 
ten of whom were Republicans and two Democrats. The fact that two 
Democratic candidates were elected, thus breaking the solid line of 
the Republican party, is supposed to augur well for good government 
in that city. There is hardly any doubt that there is more civic virtue 
among the inhabitants of Philadelphia for an independent, honest move- 
ment to work upon, than there isin New York. The Tammany gang 
laid its vile hands on the judiciary at a late election in New York, 
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and the Bar Association organized an independent movement against it 
which probably did not poll more than five or six thousand votes. New 
York City is the cesspool of the United States. The New York Even- 
ing Post declares that ‘‘ no one remembers an honest election in Phila- 
delphia,’’ and adds that ‘‘in some wards the number of illegal votes - 
has probably been as great as that of the legal ones.’’ 


JupiciaL Statistics in New Yorx.— The author of the legal column 
of the New York Sun gives the following statistics: — 


The decisions of the Court of Appeals reviewing the work of the Appellate 
Division of the Supreme Court, as constituted under the existing judiciary 
article, are contained in the New Reports from volume 149 to volume 160. The 
totals of the Appellate Division cases affirmed and reversed, arranged accord- 
ing to departments, are as follows: First department (New York County), 
affirmances, 239; reversals, 58. Second department (Brooklyn), affirmances, 
161; reversals, 22. Third department (Albany), affirmances, 97; reversals, 26; 
and fourth department (Rochester), affirmances, 80; reversals, 19. These 
figures do not by any means represent all the work of the Appellate Division 
since its organization, as many of the cases heard there cannot or do not go to 
the Court of Appeals. 


** BRIGADIER-GENERAL JOHN MarsHALit:’’ AN ACCOUNT OF THE 
Mititary Titces oF THE Great Justice, AND How He Osrtatnep 
Tuem. — The following article was contributed to the National Cor- 
poration Reporter, by J. Harry Chesley, of Claymont, Delaware : —— 


While it is conceded that Marshall’s claim to the veneration of his country- 
men rests chiefly upon his career as Chief Justice of the Supreme Court, yet it 
isa matter of great interest to know that he was thoroughly familiar with the 
art of war, in which he gained some distinction; that he fought in the first 
battle of the Revolution which took place on Southern soil, and afterward, in 
the Northland, encountered the British foe at Brandywine, and at Germantown; 
that he encountered a foe still more terrible —the cold and famine, and desti- 
tution of Valley Forge, all which doubtless tended to shape and mold him for 
the later and more glorious career in the arts of peace. 

In the search into the military distinction which he gained, interest has cen- 
tered chiefly around the fact that letters of Washington,! and Patrick Henry,* 
make reference to him as ‘‘ General,’”’ as though it were a title by which he 
was ordinarily addressed; and the writer has been at some pains to discover the 
origin of the title and whether it was conferred by authority or simply by com- 
mon usage, in which he acknowledges the great assistance rendered by Hon. 
Jackson Guy, of Richmond, Va., who made research into ancient documents 
in that city and whose discoveries have placed the question beyond dispute. 


1 Magruder’s Mar-hall, 132-3. 2? Magruder’s Marshall, 135. 
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With reference to Marshall’s active military service these facts were already 
known, Viz.: that he was at the battle of the Great Bridge, near Norfolk, of 
which action, Lossing has given a humorous account in his ‘*‘ Handbook of the 
Revolution.”” That in July, 1776, he was appointed Ist Lieutenant in the 
Eleventh Virginia Regiment, commanded by his distinguished father, Col. 
Thomas Marshall, and that in May, 1777, he was made a captain in the same 
regiment; but it does not appear that he gained a high military commission 
while in the fleld. Concerning his title as ‘‘ General’’ Mr. Guy writes as fol- 
lows: — 


“‘T have been up in the State Library, and have examined the Executive 
Journal, where I found letters from ‘ Lieut.-Colonel, Commandant of the 
Militia of Richmond,’ and a letter to ‘ Brigadier-General Marshall.’ I there- 
upon luoked further, and found in 13 Henning’s Statutes at large, page 340, 
an Act passed December 22d, 1792, providing for the establishment of a State 
militia, and the division of it into brigades, in pursuance of the Act of Con- 
gress, calling upon the States so to do; and I discovered that this Act pro- 
vided for the selection of the Major and Brigadier-Generals by the joint ballot 
of the two houses of the General Assembly. I then proceeded to examine the 
House Journal, and made the discoyery, containing the appointment of John 


Marshall as a General for the Second Brigade, an extract from which I enclose 
herewith, which settles the question: ’— 


JOURNAL — HOUSE DELEGATES OF VIRGINIA. 1792-3-4-5, p. 106. 


Monpay, Dec. 2d, 1793. 

‘« The House, according to the order of the day, proceeded by joint ballot 
with the Senate, to the choice of four brigadier-generals, for the four brigades 
in the fourth division of the militia. * * * The committee then withdrew, 
and after some time returned into the House, and Mr. Robert Brooke re- 
ported, that the committee had, according to order, met a committee from the 
Senate, in the conference chamber, and jointly with them examined the ballot 
boxes, and found a majority of votes in favor of Thomas Matthews, Esq., for 
the ninth brigade, James Allen Bradly, Esq., for the eighth brigade, John 
Marshall, Esq., for the second brigade, and Henry Young, Esq., for the four- 
teenth brigade.”’ 


Thus we see that Marshall had held four distinct military titles: Lieutenant, 
Captain, Lieutenant-Colonel, Commandant of the City Militia of Richmond, 
and General of the Second Brigade in the Fourth Division of Militia of the 
State of Virginia. 

(Hon. Jackson Guy, mentioned in the above article, is the member of the 
National Committee on ‘“‘ John Marshall Day,” for the State of Virginia, and is 
_ warmly attached to the cause of the proposed celebration of the day. — Ed. 
Nat. Corp. Rep.} 


Tue Late THomas GasKeELL SHEARMAN. — This distinguished lawyer 
died at his residence in Brooklyn, N. Y., in September last, at the age 
of sixty-six. Our readers in all parts of the United States will recog- 
nize bim as co-author of the work cited as ‘‘Shearman & Redfield on 


‘ 
| 
4 
| 


886 34 AMERICAN LAW REVIEW. 


Negligence.’’ This was the pioneer work on the law of negligence in 
the English language. Although other works on the same subject were 
subsequently published both in England and America, the work of 
Shearman & Redfield never lost its primacy ; and when the third edition 
appeared, Hon. John F. Dillon wrote to Mr. Shearman that, ‘*‘ like Ben 
Adhem’s name, it led all the rest.’” Two years before his death, it had 
reached the fourth edition. Mr. Shearman was born in Birmingham, 
England, in 1834, was brought to New York in 1843, and left school at 
thirteen to earn his living. Until he was twenty-five he worked in a 
dry goods store. Then he studied law in the office of Lyman Abbott, 
who was at that time a lawyer. In 1857 he moved to Brooklyn, and 
two years later was admitted to the bar. He soon made his mark as a 
lawyer, and in 1868 became a partner of David Dudley Field. Later, 
Mr. John W. Stirling joined the firm, which in 1873 became Shearman 
& Stirling. Among its more noted clients were Jay Gould and the Erie 
Railroad. He was forty-three years an active and leading citizen of 
Brooklyn, and a mainstay of Plymouth Church, the church created by 
the genius of Henry Ward Beecher. When Mr. Beecher got into 
trouble with one of his parishioners, Theodore ‘Tilton, and was sued 
for alienating the affections of Mrs. Tilton, Mr. Shearman, Mr. 
Austin Abbott, and other members of his congregation belonging 
to the legal profession, came loyally to his rescue, and it is said that 
Mr. Shearman expended no less than $70,000 of his own money in 
helping to get Mr. Beecher out of the scrape, and absolutely refused 
reimbursement, which the congregation tendered to him. Mr. Shear- 
man was also active in politics, and was an idealist, though he was 
sometimes given to spells of despondency. From the organization of 
the Republican party until 1884 he espoused and advocated the princi- 
ples of that organization, but in 1884 both he and Mr. Beecher sup- 
ported Mr. Cleveland. He was a pronounced free-trader, and was also 
a believer in Henry George’s theory of single tax, and was a friend and 
supporter of Mr. George himself. Although an ardent friend of 
liberty, when the Boer war broke out he warmly espoused the cause of 
the British, and wrote magazine articles in justification of their policy. 
In order to determine the mental peculiarity which dictated this 
decision, we must remember that he was born an Englishman, and 
further, that in America men who read and thought were generally on 
the British side, while men who merely felt were on the side of the 
Boers. 

Although his funeral took place on a week day, the great audience 
room of klymouth Church was nearly filled, both floor and gallery. 
Never, perhaps, was more sympathy displayed by those who gathered 
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at the funeral of a departed friend. The funeral sermon, by the Rev. 
Dr. Newell Dwight Hillis, was most eloquent and touching. It was 

the fortune of the writer to hear that sermon delivered. He sat behind 

a veteran newspaper reporter who endeavored to report it; but 

as often as he would take up his pencil he became spellbound at the 

eloquence of the speaker and ceased to write until he had lost the con- 

nection. Our readers will recall a similar anecdote of a reporter sent 

to report a speech of Lord Macaulay in Parliament. Macaulay’s 

delivery was so rapid and vehement, his words and manner wrought such 
a spell upon his auditors, that the reporter found his pencil paralyzed 
and himself a rapt listener. When the speech was over, the reporter 
went in despair to Lord Macaulay and asked him to help him out in 

making a synopsis of it. Thereupon Lord Macaulay put his band into 
his coat-tail pocket and drew out an old greasy manuscript and handed 
it to him. He had carefully committed it to memory and delivered it 
as written! George Francis Train in his early day, was a striking, 
though eccentric and even lunatic speaker. It was his boast that no 
one could report him. When he saw the reporters of the St. Louis 
press at a little table in front of his stand on the occasion of one of his 
speeches, in the Mercantile Library Hall, he defied them and ridiculed 
them; but tbe next day there appeared in the St. Louis Democrat a 
verbatim and most accurate report of his speech, taken down and writ- 
ten out by that prince of stenographic reporters, Mr. Holland. The next 
evening he spoke again, and was wild with delight and unbounded in 
his praise of the enterprise of the Democrat and the ability of the 
reporter. This sermoi of Dr. Hillis could have been reported by a 
reporter of the masterful genius of Mr. Holland, but the ordinary 
reporter must have been overcome by the occasion and would have 
dropped his pencil and listened to the speech and to the sobs which were 
audible all over the great hall. 

The opening address of that sermon related to the connection of Mr. 
Shearman with Plymouth Church, the love of the church for him, and 
to the irreparable loss which it had sustained in his death. We are 
able to give the concluding portions, which related to his crowded life, 
his traits of eharacter and his career, and the eloquent peroration, as 

follows : — 


For Mr. Shearman the hidings of power were in his ancestry. God's first gift 
was one of His greatest —the gift of a good mother and grandmother. The 
tides of intellect and purpose flow down from ancestral hills. But early over- 
taken by misfortune, through his father’s illness and death, he was thrown on 
his own resources, and, self-educated and self made, his intellect was hammered 
out upon the anvil of adversity. Romantic indeed his life story At twelve he 
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was out in the worldfor himself. Atthirteen his school days ended forever. At 
fourteen he entered an office where he received one dollar for the first year and 
two dollars for the second. Out of the little store given him by his mother he 
allowed himself three cents each day for luncheon, but having heard of 
Macaulay’s ‘‘ History of England,’’ he reduced his allowance to two, and after 
two months bought the first volume. At fifteen he began to form his English 
style on the basis of three authors — Bunyan for simplicity of words, Baxter 
for unity, order and movement in his thought and argument, and Macaulay for 
the picturesque element in narration. At twenty he was under the full power 
of Carlyle and Tennyson. At twenty-three he met Mr. Beecher and the meet- 
ing was like young Schiller’s meeting with the great Goethe, under whose in- 
spiration he grew by leapsand bounds. At twenty-four he was admitted to the 
bar. At twenty-five he was meditating a work upon law, practice and pleading. 
At twenty-six David Dudley Field asked him to assist in preparing a volume 
upon jurisprudence. At twenty-seven he began to tabulate the various legal 
decisions he had studied and analyzed. At thirty-one, during a summer vaca- 
tion, he amused himself by testing his memory, and found that he could recall 
over seven hundred cases so as to identify them and make them known; a habit 
to which in later years he traced his knowledge of the sources of the law and 
his familiarity with legal weapons. At thirty-six he was the reviewer of all 
books on jurisprudence for our greatest law journal, and known the land over 
for his comments and annotations. At forty, when the great storm burst upon 
Mr. Beecher, he urged his pastor to give himself to preaching and lecturing and 
his regular work, and, taking all responsibility upon himself, Mr. Shearman 
practically retired from his law practice, and out of his personal fortune antici- 
pated all expenses for the great trial, until he had paid out over $70,000 of his 
own money. And in one of his last letters he speaks of those two years of 
service in which he refused recompense which Mr. Beecher pressed upon him, 
as the two best years of his life. Told by his physicians that, through over- 
work and weakness of the heart, he must die, he refuged death and took up his 
former tasks with redoubled ardor. That which other men in perfect health 
have sought to do and failed to accomplish, he through sheer force of will and 
intellect again achieved. Then came the years crowded with economic studies, 
his book on Natural Taxation, his journeys from city to city to plead the cause 
of the poor, his work as superintendent of our great school. His life was 
overflowing with activities and generosities. Who shall tell the story of our 
indebtedness to him? Our wisest men went to him for wisdom; our young 
men went to him torenew their youth; our little children loved him; and last 
Sunday, when he died, we could only say of him what was said of William of 
Orange, ‘‘ Our little children cried in the streets.’’ 

It is a proverb that a man’s career is determined by the parents who lend 
the initial impulse, by events that conspire toward strategic moments named 
opyortunity, and by the man’s personal force that modifies circumstances 
without. Confessedly this is not the place nor the time to pass in review Mr. 
Shearman’s character and career, and yet in this hour, when fallen at length 
our tower of strength, and in this place where he hath spoken so often for us, 
affection hath its rights. Before our little children for whom he was a pillar 
of cloud by day and a pillar of fire by night, we call the roll of his gifts. He 
had a strong intellect, great analytic skill, memory, sound judgment, fidelity to 
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conviction, courage, unyielding and all. conquering, frankness to friend and 
foe, no diplomacy and little tact, moral earnestness, sympathy, enthusiasm, 
thoroughness, steadfastness that never was defeated because he did not know 
when he was defeated. He was despondent at times, but despondency with 
him was largely a physical trait. At bottom he was an optimist. Through 
and through he believed in the triumph of goodness. For him pessimism was 
a vulgar form of Atheism. He saw the best glimmering through the worst. 
He came to believe that at last, far off, every winter would turn to spring. 
His intellectual hospitality was marvelous. Once he had proven a principle he 
was a conservative of the conservatives, as to his own adherence to the prin- 
ciple; yet he was always open to new light, and therefore was a radical among 
radicals, being liberal and tolerant to others. He used to say “‘ When God 
goes to the graveyard it will be time to be discouraged.’? That word explains 
his hopeful and buoyant spirit. For the most part the contentment of the 
people is their blindness to a better way. It is hard indeed for a man who 
knows the way out of the wilderness to the Promised Land, and finds that the 
pilgrim band refuses to take it, to keep his courage. And when we consider 
that from many realms the veil was lifted before his vision so that he saw how 
a thousand wrongs might be righted, a thousand abuses be done away with 
forever, a thousand reforms that might at once be achieved, we marvel at his 
patience with the slowly advancing column, and we wonder that his occasional 
despondency was not more frequent, and that his hopefulness was on the whole 
so constant. But he stayed his heart with God, with whom a thousand years 
are as one day. . 

Assembled here with our children where so often he plied us with motives 
of reason, and culture and duty, seeking by light and darkness, by hope and 
love, to make all our sons patriots and Christians and the children of God, we 
can only say as was said on the death of the great architect: “It is as if we 
should waken to find the mountain which was in front of our window, and 
upon which one’s eyes had always looked, suddenly and forever gone.”’ 
Henceforth we look with altered eyes upon an altered world. Henceforth our 
tombs and our tasks are entangled. Knitting our brows to the accustomed 
task we accept anew for ourselves that which Mr. Shearman hath taught our 
children, that death is no executioner come to fit the shaft to the bow, but the 
angel of God come for release and convoy home. He is with the good and 
great. He is with the heroes, the apostles, the reformers, and the martyrs. For 
him we have only joy and congratulation. But the sense of our loss lies 
heavy upon our spirit. Ah! Thomas Shearman! Thomas Shearman! The 
memory of thy life is with us! Oft didst thou rejoice in our joys. Full oft 
thou wast touched with a sense of our sorrows. A thousand times for our 
little ones thou didst open up paths of prosperity and peace. In the hours 
when we would fain emulate thy victories the very thought of thy trophies will 
not let us sleep. As once brave knights hurled the helmet into the very thick 
of the enemies’ camp and fought their way to it again, so in thy youth thou 
didst fling thy heart unto the feet of the eternal, and in death thou hast found 
it again. Here and now we recall thy early struggles, the harsh winds that 
did assail thy barque, thy homesickness in the great city, the days of adversity 
in thy childhood, thy nights of tears and struggle, thy passionate pleas for 
Christ’s poor, thy ceaseless protests against injustice, thy prayers and ideals 
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for our church, our Sunday school, our homes, our city, our Republic, for our 
race. For the great love we bear thee we pledge ourselves anew to the evangel 
of Jesus Christ, to truth and toleration, to charity and liberty, to the poor, to 
the oppressed in every land, to Jesus Christ thy Savior, to God thy Father. 
May love of liberty like thine never depart from our people May justice like 
thine lend glory to our institutions. May love of learning like thine lend 
honor to our forum and our legislative halls. May righteousness like thine 
hold our people back from over-ripe prosperity. May heaven drop thy charm 
of gifts upon our children and our children’s children. After the long fierce 
fight with ignorance and sin, may we also come in from the far-off frontiers 
borne upon our shields. At last victors by God’s help, we will come home to 
the unstormed land and greet thee beyond. 


Briers. — The late Cuartes DupLey Warner, like many other men 
of distinction in letters, began life as a lawyer. After graduating at 
Hamilton College, in New York State, he entered the law department 
of the University of Pennsylvania, where he graduated in the year 1856, 
at the age of twenty-seven. After this he practiced law four years in 
Chicago, and then drifted into journalism and letters 
of the difficulties confronting us with reference to the government of 
our newly acquired territories, both in the East and in the West, is the 
corruption of men who have been appointed to judicial office. Judges 
have been removed for corruption in Cuba, and gross corruption has 
been unearthed among the native judges appointed by our government 
at Manila. It is said that the Commission to whom the civil govern- 
ment of the Philippines has been committed intend to root out the cor- 
rupt native judges and to substitute honest Americans in their places. 
- - - = The Albany Law Journal says: ‘‘ Lachrymation seems to have 
been recognized in Tennessee as a legitimate form of argument in the 
trial of a lawsuit, for a judge in that State not long ago refused to set 
aside a verdict on the ground that the jury had been improperly in- 
fluenced by the tears of counsel.’”’ - - - - Frank Sueparp, for many 
years connected with law publishing in Chicago, died suddenly on the 
28:h of September. The Chicago Legal News, in its obituary notice 
of him, truly says: ‘* Loyalty and good nature were the laws of 
Frank Shepard’s Life.’’ - - - - Daviy Werner Amram, a lawyer 
distinguished for his extensive learning in Hebrew literature, is publish- 
ing in the Green Bag a succession of very interesting articles entitled 
‘* Chapters from the Biblical Law.’’ - - - - The catalogue of the Law 
School of Datnousie University, of Halifax, Nova Scotia; again finds 
its way to our table this year. This law school has but 51 students, 
35 of whom are undergraduates, and 16 general students. It is a good 
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law school, with an excellent corps of instructors. ‘The fees are moder- 
ate, and the cost of Jiving is less than in the States. In former cata- 
logues we noticed occasionally the name of an American student; but 
we notice none euch this year. We are glad to know that ‘‘ bachelors 
of law are entitled to wear gowns and hoods;’’ that ‘‘ the gowns are 
similar to those worn by barristers-at-law ;’’ and that ‘‘ the hoods are 
of black silk stuff, with a lining of white silk, bordered with gold 
coloured silk.’’ This is as it should be The Law Times 
(London) says that since the abolishment of capital punishment 
in Italy, 188 murders have been committed in that country 
by criminals who bave broken out of jail. It is noteworthy that nearly 
all the anarchistic murders which have taken place during the last few 
years, have been the actual work of Italians. The Italian who assas- 
sinated the King of Italy is serving a life sentence of solitary confine- 
ment, which, though worse than death, has not the same deterring 
effect upon other miscreants A long, tedious and expensive 
investigation of the office and official conduct of State District Atror- 
NEY GARDNER, Of the city of New York, was instituted by certain re- 
formers, and resulted in the conclusion of the Commissioner before 
whom it was conducted, that be ought not to be removed from his 
office. The Governor of the State, who had the power of removal, 
acted upon the recommendation of the Commissioner, and declined to 
remove him. The Governor and the District Attorney belonged to 
opposite political parties, the Governor being a Republican and Col. 
Gaidiner a Democrat, thc ugh wearing the button of the Loyal Legion. 
The testimony taken before the Commissioner covered about 25,000 
typewritten pages; but Governor Roosevelt bas a tremendous capacity 
for getting rid of dccuments - One of the bright, honorable and 
successful practitioners of the bar of New York City, Cuaries H. 
Jounson, died at his home in Montclair, N. J., in June last, from the 
effects of an operation for appendicitis. He was very active, both in 
religious and political work, at his place of residence; in short, like 
many too willing and generous men, had too many irons in the 
fire. His death was greatly deplored by all who knew him 

Jcepee Disserrs, of Cleveland, Ohio, recently granted an injunction 
against love-making, in the form of an order restraining Junius W. 
Cobb from protesting his love for Mrs. Agnes C. Smith. From a de- 
scription of the nature of the attentions which Mr. Cobb bestowed 
upon Mrs. Smith, it would seem that the injunction might properly be 
styled an injunction against watching and besetting 

Chicago Legal News says that forty or fifty years ago, very little atten- 
tion was paid to the summer vacation in Chicago, but that now, for two 
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months at least, very little business is done in the courts ; and the Legal 
News expresses the sound opinion that judges and lawyers can do more 
work in ten months than in twelve. - - - - The late Joun J. Incais 
could scarcely be called a lawyer, nor even a pettifogger. Dishonor- 
able conduct was not charged against him at the bar, but he was can- 
tankerous and vituperative in the trial of acase. This habit went with 
him into politics, and was probably the cause of his failure to regain 
any important political office after he had lost his position in the Senate 
through the success of the Populist party in Kansas. He attacked | 
President Cleveland in extravagant language, and later in life praised 
him. He justified his attack upon Mr. Cleveland on the very poor 
ground that the Democrats had similarly attacked Republican presidents, 
beginning with Lincoln. He was not dishonorable; he was simply ex- 
asperating. His unjust assaults upon others provoked similar assaults 
upon himself. Don Piatt revenged himself for one of those assaults by 
saying of Mr. Ingalls: ‘‘ If the Almighty ever wrote a legible hand 
upon a human countenance, and put that countenance in keeping 
with the form, Senator Ingalls is a man men would suspect and women 
avoid.’’ This was grossly untrue; it was mere rhetoric; for Senator 
Ingalls had a perfectly good and honest face. - --- Frank S. 
MonnetT, former Republican Attorney-General of Ohio, who prosecuted 
unsuccessfully the Standard Oil Trust, and failing in a renomination at 
the hands of his party, went over to the Democrats and made a speech 
at Cleveland in which he used this language: ‘‘I believe William 
McKinley and John W. Griggs have willfully, purposely and knowingly 
paralyzed the executive arm of this government for four years and pre- 
vented the enforcement of the common law and the statute law against 
these law violators. The hour has now come to legally and constitution- 
ally smite them for their hypocrisy.’’ Well, they were smit — yes. - - - - 
MasestaEts BELLIDEGUNG still goes on in Germany. Herr Maxiit- 
1AN Harpen, editor of the Zukunft, was recently sentenced to six 
months’ imprisonment in a fortress for criticising the Emperor’s 
Chinese policy. This is a type of many other such prosecutions and 
sentences, which tend to show that Germany is not yet out of the 
Middle Ages. Commenting on the trial of Herr Harden, the Vossische 
Zeitung says that it needs to be emphasized repeatedly that such prose- 
cutions are not calculated to promote the monarchical idea. They are 
about as much calculated to promote it as the lettres de cachet of 
Louis XVI. were, and they will end Germany’s monarchism in the same 
way.---- Father Tuomas J. Ducey, a Roman Catholic priest 
of Brooklyn, recently denounced in a sermon the practice of judges of 
the courts being stockholders in corporations. He would have them 
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priests of justice, and, like the priests of the church, unstained by any 
contact with commercialism. That would be an ideal state of things, 
if it could be brought about. But in an age where almost every kind 
of business, and where perhaps two-thirds of the wealth of the country, 
is incorporated, a man cannot very well own personal property without 
being a stockholder. In fact, he must either be a stockholder or a 
Judge Tuomas H. Haske tt, of the Supreme Judicial 
Court of Maine, died not long since at his residence in Portland. 
He persisted in holding court against the warning of his physician, 
and when he left the bench he said : ‘‘ This is the first time in my service of 
seventeen years that I have been compelled to adjourn court on account 
of sickness.”’ He was extremely fond of mechanical pursuits as a 
recreation, and had a machine shop in which he constructed a number 
of model steam engines for his own amusement A Justice 
of the peace in Chautauqua County in New York, recently tried and 
convicted a man for the offense of stealing his own horse. The offense 
consisted of forcibly taking the horse away from a laundry-woman to 
whom he had hired it, and who kept up the agreed payments reg- 
ularly. Obviously, in forcibly repossessing himself of his own chattel, 
he was guilty of a mere breach of a civil contract 
Wittiam Linpsary, United States Senator from Kentucky, espoused the 
cause of territorial expansion, and delivered several Bar Association 
addresses in favor of that policy. This put him out of joint with the 
Democratic party of his own State, and he will retire from the Senate 
on the 4th of March next, and will engage in the practice of the law 
in New York City. He was a judge of the Court of Appeals of Ken- 
tucky from 1870 to 1878, and wrote the first opinion delivered in any 
court holding that, in granting an application for the appointment of a 
receiver of a railroad, ina suit to foreclose a mortgage thereon, it 
is competent for the court to annex equitable conditions, such as the 
payment of back wages to persons employed by the company, or of 
bills for materials and supplies. Hon. Henry Cray CaLpwELt was, we 
believe, the first judge of a Federal court to take up this doctrine and 
act upon it. It is now almost universally acquiesced in 
Judge Rosert A. Hii, of Mississippi, long familiar to the editors of 
legal journals, died recently at his home at Oxford, in his ninétieth 
year. Born in North Carolinain 1811, he came up from poverty like 
other strong Americans, worked on a farm, and held unimportant 
State offices, like Justice of the Peace, Prosecuting Attorney, and 
Probate Judge, until 1865, when he was appointed Special Chancel- 
lor in Mississippi by Governor Sharkey, and afterwards United States 
District Judge for Mississippi, in 1866, by President Johnson, 
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which office he held until he retired in 1891. Since that 
time he interested himself with the law department of the 
University of Mississippi, and it is said, prolonged his life by 
the genial association which he maintained with the students, lectur- 
ing to them, presiding over their moot courts, 
In the article of Senator BevertpGe to which we have alluded, there 
occurs the following sentences in italics: ‘‘ When a lawyer is too busy 
to give counsel without fee and without charge to a poor man or 
woman, that lawyer has too much business.’’ [And all the people say, 
Amen!] - - - - ‘*Care for your small case with the same pains- 
taking labor which you bestow upon a large one.’’ [And all the peo- 
ple say, Amen!] - - - - ‘‘ A case properly stated is a case nearly 
won.’’ [That is to say, if it is a good case; if it is a bad case, and is 
properly stated, it is nearly lost, unless, as sometimes happens, the 
Judge, through his long education in wickedness at the bar, possesses 
a sheer love of injustice.] ---- ‘*Do not read a condensed 
edition of that great commentary’’ [meaning, of course, Black- 
‘* You must study that successful combination of 
intelligence, prejudice and passion called the jury.’’ [And, if pos- 
sible, capture them by side-bar remarks, by sneers at the opposing 
counsel, and by words which have the power of assault and bat- 


tery.} - - - - ‘*Forget everything except making the juror under- 
stand your case.’’ [That is to say, if you have a good case; if you 
have a bad case, try every scheme which ingenuity can invent to befog 
him, to divert his mind upon some immaterial issue, or to stir up some 
latent prejudice which has nothing to do with the case; and may God 
have mercy on your soul! ] 


Tue Late JoHN SHERMAN. — The late Joun SHERMAN was so long in 
politics that many persons have forgotten the fact that he began life 
as a lawyer, and in that profession laid the foundation of his subse- 
quent fortune. He studied law in the office of his brother Charles, 
and was admitted to the bar in 1844, when twenty-three years of age. 
He has himself stated that his success at the bar was due to his 
thorough preparation of his cases — a statement which should never be 
forgotten by young lawyers. He had a large collecting practice, and 
when he could not get money for his clients, took mortgages of lands 
and city lots; these went to foreclosure sale, and he bought them in 
and his clients left them on his hands. They were, of course, a great 
burden to him at first, but the rise of such property with the gradual 
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prosperity of the country, especially in Cincinnati, made him before 
his death the possessor of a fortune amounting, it is said, to more 
than $2,000,000. It has often been asserted that he made this fortune 
out of politics. This was not, and scarcely could have been,so. Joha 
Sherman was one of the most honest men that has ever figured in 
American public life. The only questionable conduct which we ever 
heard charged against him as a politician, was the use of money in 
bringing the negro delegates in the Southern States, to the Republican 
Convention in Chicago, where he struggled for the presidential nomina- 
tion in the year 1888. He was in public life for the period of fifty 
years. He entered it in 1848 as a delegate to the Whig Convention 
which nominated Zachary Taylor for the presidency. He retired from 
it in the year 1898, when his advanced age and physical infirmities 
compelled him to resign the office of Secretary of State under Presi- 
dent McKinley, about the time of the outbreak of the Spanish War. 
He was a delegate to the National Whig Convention of 1852, which 
nominated Winfield Scott for the presidency. He was elected to the 
House of Representatives in 1854, and was continuously thereafter in 
public life, either in Congress or in the cabinet, with one or two 
slight intermissions, until he finally retired to private life in 1898. 
In the Republican Convention which met at Chicago in 1880, he was 


put in nomination for the presidency by James A. Garfield, of Obio, in 
a monumental speech. One of the most striking things said in that 
speech was that his name was written on the statute books of his 
country for the last twenty-five years. 


Tue Late Joun M. Patmer. — The American people are accustomed 
to think of Jonn M. Patmer as a statesman only. But, like nearly all 
American statesmen, he began his career asalawyer. In fact, he wrote 
and published a book called ‘‘The Bench and Bar of Lllinois,’’ in 
which he furnished a modest but interesting sketch of himself. Like 
most Americans of strong character, he fought his way up from poverty 
and obscurity. He says in his book: ‘‘ I was aided in my studies by 
that great promotor of diligence, poverty.’’ He borrowed five dollars 
from a friend to get to Springfield to be examined for admission to the 
bar. He held the offices of Justice of the Peace, Probate Judge, 
County Judge, member of the State Constitutional Convention of 1847, 
member of the State Senate, president of the First Republican State 
Political Convention, delegate to the National Republican Convention 
at Pittsburg in 1856, elector on the Republican ticket for Illinois in 
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1856, member of the National Peace conference of 1861, Colonel of the 
Fourteenth Regiment of Illinois Volunteer Infantry, Brigadier-General 
of Volunteers, Major-General of Volunteers, Military Governor of 
Kentucky, Goveraor of Illinois, Senator of the United States from 
Illinois, and member of the Board of Education of the city of Spring- 
field. He was the candidate in 1896 for the presidency, on the ticket 
of Gold the Democrats, but announced his purpose of voting for 
' McKinley in 1900. One of the last public acts of his life was to 
attend and serve as an honorary pall bearer at the funeral of Gen. 
John A. McClernand. One of his notable acts was his celebrated 
military order known as General Order No. 32, issued in 1865, by 
which he practically abolished slavery in Kentucky in advance of 
the Thirteenth Amendment, Kentucky not having been included in 
President Lincoln’s Emancipation Proclamation. For this a Ken- 
tucky grand jury returned numerous indictments against him, to 
answer which he appeared in court; but the matter seems to have 
had about as much effect as did the proceeding against General 
Jackson for contempt, issued by the Federal judge at New Orleans. 
Although he was a Kentuckian by birth, and in later life attached 
himself to the Democratic party, yet he was a strong friend of 
the colored people, and, as a member of the Board of Education of 
Springfield, supported the principle of having white and colored chil- 
dren educated in the same schools; and to show his sincerity in this, 
sent his own daugbters to the school which was most numerously 
attended by colored children. Born in 1817, his life covered the 
period of eighty-three years. 


Lorp Atverstone, Lorp Cxier-Justice or ENGLAND. — This emi- 
nent lawyer, lately Master of the Rolls, has been promoted to the office 
of Lord Chief-Justice of England, in succession to Lord Russell of 
Killowen, deceased. He is better known to American lawyers under 
his former name of Sir Richard Webster. As Lord Chief-Justice, he 
becomes the highest purely judicial officer of the Government, the office 
of Lord Chancellor being political as well as judicial. He is the highest 
judicial officer of the Queen’s Bench Division of the High Court of 
Justice, and, as such, tries before juries the more important cases at 
law, — just as Lord Coleridge tried the Baccarat case, and just as Lord 
Russell tried the indictments against the Jamieson Raiders. He is also 
the President of the Court of Appeal when the Lord Chancellor is not 
in attendance, which is seldom the case. 
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Two Kinps or Law 1x THE Same State. — The West Virginia Bar, a 
Jaw journal published by the West Virginia Bar Association, is always 
full of up-to-date and suggestive articles. In the April number of that 
publication, we learn that West Virginia is now suffering the infliction 
visited by the small Federal judges upon many other States, that of two 
kinds of law in the same State, one the law declared by the highest 
judicatory of the State, and the other a law laid down by some small 
Federal judge in digregard of the opinion of the highest judicatory of 
the State. The two kinds of law arise in that department of the sys- 
tem of remedial justice, which is called equity, in which, as was shown 
by a writer in the March number of the Green Bug, the settled doctrine 
of the courts of the United States is that they administer a system of 
their own creation, and are not bound to follow the decisions of the 
State courts. The result is that Judge Goff, disagreeing with the 
Supreme Court of Appeals of West Virginia, on the question whether 
the statute of limitations of West Virginia runs against a town within 
that State, has made perpetual an injunction against such a town in its 
controversy with certain property holders relating to the ownership of 
some of its principal streets. ‘‘ Therefore hereafter,’ says the West 
Virginia Bar, ‘‘ we will have one law favoring the town, which will be 
enforced by the State courts, and another favoring the citizen, which 
will be protected by the Federal courts, if he can get there.’’ In deal- 
ing with this decision, the editor of the Bar quotes from the article in 
question in the Green Bag at considerable length, showing that this 
doctrine of the Federal courts results in placing the alien or the citizen 
of another State, who can bring his action on the ground of diverse 
citizenship, above the law of the State, and moreover, that it works the 
incongruity of erecting two kinds of law in the same State, according to 
the forum in which the action is brought, involving the gross injustice _ 
of giving to the alien or to the citizen of another State of the Union, an 
advantage in litigation over the domestic citizen. The Bar adds: 
‘* The Weston case furnishes the illustration of ‘ two kinds of law in the 
same State,’ and that too not between the alien and citizen, but between 
domestic litigants.’’ 


Tre Youne Lawyer anv His Beotninc. — This is the caption of 
an article in the Saturday Evening Post, of Philadelphia, by Senator 
Atsert J. Brvertwce. There being a dearth of statesmen in the 
Republican party of Indiana, this young gentleman talked himself into 
the Senate of the United States, very much as Mr. Bryan has twice 
endeavored to talk himself into the presidential chair. In fact, whetier 
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he is making a speech at the hustings, or dictating to a stenographer 
an article for the Saturday Evening Post, he is voluble, convincing to 
himself, and entertaining to others. Talk can never make — has never 
made—a statesman; and if the young Senator can abate a little hig 
habit of talking, whether to public audiences or to stenographers, he may 
yet deserve the sonnet of Milton to Sir Henry Vane the Younger: — 


Vane, young in years, but in sage counsel old, 
Than whom a b«'!ter Senator held 

The helm of Rome, when gowns, not arms, repell'’d 
The fierce Epirot and the African bold. 


Although the distinguished Senator is neither old nor distinguished 
as a lawyer, yet he sails in with cheerful assurance, and gives advice 
to the young beginner at the law, which is sometimes wise, and some- 
times otherwise. ‘‘If possible,’’ says he, ‘‘ get a thorough college 
education before you touch a law book.’’ To this an older lawyer may 
possibly be indulged in the presumption of saying, ‘‘ No. Begin to 
study law as soon as you are old enough to read a law book and to 
understand its contents. Begin at thirteen, if possible, to read as a 
lawyer and to think as a lawyer. Master at an early day legal knowl- 
edge and the modes of legal thought.’’ ‘If you go to college,’’ con- 
tinues the cheerful Senator, ‘‘do not take what is known as the 
‘ scientific course’ or ‘ physical course.’ Take the classical course.” 
Take the classical course if you wish to waste a large portion of the 
precivus years of youth in cramming knowledge into your head which 
your memory must throw away, and which can be of little value to you 
as alawyer. The classical course includes Greek, and it will take five 
years of your young life to master that dead and, to a lawyer, useless 
language. There is no more sense in your taking a classical course and 
in studying Greek, than there would be in studying Sanscrit, or Per- 
sian, or Chinese, or Choctaw. Those languages have no relation to the 
law or to success at the law. 

** Next to geometry aod logarithms and the Bible,’’ continues he, 
‘*the best discipline preparatory to making you a lawyer is the trans- 
lation of Latin. It is the most logical language the world has ever 
seen, or is likely ever to see.”’ A knowledge of the Bible is, or should 
be, a part of the general learning of every Christian gentleman. A 
quotation from the Bible will often captivate an audience, or a jury, or 
a political meeting. We recall a very apt illustration of this. Ata 
Republican meeting in Bro -klyn Mr. Frank Har:ey Field, President of 
the Young Republican Club, who presided at the meeting, made 
a speech in which he referred to the fact that Mr. Bryan had made his 
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visit to New York on a very windy day. ‘‘ That wind and the windy 
suspirations of forced breath heard that evening, recall to my mind the 
words of the Lord spoken to Job out of the whirlwind: * Who is this 
that darkeneth counsel by words without knowledge?’ And that 

equally impo: tant passage from Job XV, one and two, which I com- 

mend to Mr. Bryan's prayerful cousideration: ‘ Should a wise man u!ter 

vain knowledge, and fill his belly with the East wind? Shou!d he reason 

with unprofitable talk, or with speeches wherewith he can do no good?’ ’’ 

These quotations took the audience by storm. Mr. Bryan has in his 

various speeches quoted scripture with equal effectiveness. But neither 

Mr. Field nor Mr. Bryan ever quoted geometry or logarithms to a jury, 

or to an andience; and no law student ever learned geometry or 
logarithms as part of his preparatory course, except to forget them. 

Senator Beveridge overlooks the fact that the memory of a man is like 
a sponge which can hold so m»ecb water, and no more. After it is once 
full, when any more is crowded in, some that is already in must be 
crowded out. Memory is a continual mental reverberation, a going 
back over cur knowledge again and again. A chain of remembered 
events is like the tmpedimenta of an army: after the baggage train 
reaches a certain lengih, no wore can be drawn forward. After the 
train has reached a certain length, when we take newly filled wagons 
into tt we mast discard the empty ones. 

Senator Beveridge also seems to forget that of the thousands of 
struggling young men who are endeavoring to acquire a footing at the 
bar, very few have the means to take either the sientific or the physical 
course, much jess the classical course. Moreover, it is strange that a 
man of his aptness of mind should overlook the fact that the grva'est 
study for an American lawyer is the study of the English language, the 
language in which he must express his thoughts to judges, to juries, 
and, if he enters political life, to audiences. The time wasted upon 
Greek in the classical course, upon geometry, and trigonometry, should 
be reserved for the study and practice of English. A limited knowl- 
edge of Latin will prove of considerable collateral value to a lawyer; 
but that it is a sine gua non is an utter mistake. Who ever saw a 
Latin quotation in an opinion of Justice Samuel F. Miller? How 
many has any one seen in the opinions of John Marshall? Has any one 
read an opinion of Joseph Story whica was not interlarded with untrans- 
lated Latia quotations wherever they could be sandwiched in or trotted 
out? Has any luwyer ever said that the untranslated Latin quotations 
with which the works of Mr. Jusiice Story abound added to their 
perspicuity, or to their practical value? 

After putting this burden upon the young lawyer, Senator Beveridge 
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says: ‘‘ After you get your college course, then go to a thoroughly 
first-class law school. After this, spend two or three years in active 
work in the office of some successful lawyer who has lots of practice 
(sic) and who will throw off on your shoulders as much work as pos- 
sible. If you cannot go to a law school, your training in the law office 
will do you nearly as well. You can get along without your law school, 
but you can never get along without your training in the law office.’ 
In the last two sentences there is certainly some sense; but let us 
analyze the whole of it with respect to the time it will consume. After 
quitting the public school, let us say at the age of 16 if the young man 
is promising, it will take two years to prepare to enter the classical 
course at college. He must then spend at least four years in the study 
of Latin, Greek, Geometry, Trigonometry and Logarithms — things 
which have no relation whatever, except Latin, and that only in a small 
degree, to the law, to legal knowledge, to farensic speaking, or to the 
practice of the law. He has now reached the age of 22. He must now 
enter ‘‘ a thoroughly first-class law school.’’ The thoroughly first-class 
law schools now maintain a three years course. He must go through 
this, after which he finds himself, at the age of twenty-five, and with- 
out any practical training in the law. He must now spend two or three 
years in active work in the office of some successful lawyer. This takes 
him to the age of twenty-seven or twenty-eight. In this long stretch 
of eleven or twelve years, who is to feed him and clothe him and give 
him sack? Avrich father? If his father is rich, he will never apply 
himself sufficiently to go through the law course on the lines which the 
learned Senator has marked out. If he is a poor boy, as many, indeed 
most of our greatest lawyers and judges have been, how is he to do it? 
Senator Beveridge answers in substance, that he is to do it as Louis 
Kossuth conquered the freedom of Hungary (in the negative) by pur- 
suing the maxim ‘‘ There is no difficulty to him that wills.’”’ He is to 
do it by moving a mountain with the faith of a grain of mustard seed, 
as so many devout Christians have done and are doing! It is not 
enough that he pursue the maxim of young Bonaparte, crossing the 
Alps before the Battle of Marengo, who, when his engineer reported 
that the route was barely passable, uttered the command, ‘ Let us 
press onward then.’’ No, here is the way, according to Senator 
Beveridge, that he is to do it: ‘‘ But if you cannot get a collegiate 
education (but this is nonsense ; you can if you will; there is not a boy 
in America who cannot have a collegiate education if he will, if he will) — 
do not get discouraged.’’ There-is absolutely no sense in this. 
Miracles cannot be wrought by the mere will power even of young men. 
Kossuth, who believed and said that ‘* there is no difficulty to him that 


j 

{ 

} 

| 

| 

| 

| 


NOTES. 901 


wills,’’ willed to free Hungary and failed. Bonaparte did not press 
onward, in his attempt to pass the Alps, until his engineer had pro- 
nounced the route ‘‘ barely passable.’’ If the young student attempts 
to get a college education without the means in sight, or without seeing 
a bird that sees where the means are to come from, he will probably 
fail, and break himself down physically, and sometimes mentally into 
the bargain. The history of college life is strewn with the physical 
wrecks of young men who have endeavored to complete a course in 
college without adequate food, clothing, or even shelter; who in the 
struggle have fastened upon themselves the seeds of consumption, or 
devitalized their systems irreparably, or even ended in insanity; while 
their more fortunate fellow-students, well-fed, well-clad, eased of all 
care as to where the money to enable them to go through is to come 
from, succeed. The struggle is not always the survival of the fittest; 
it is often the survival of the most fortunate. 


Tue CHARTER OF THE CARNEGIE Company. — The country has been 
surprised and interested at the revelations made in the lawsuit of Mr. 
Frick against Mr. Carnegie, in which the fact was disclosed that the 
corporation and its allied companies, of which Mr. Carnegie was the 
chief owner, had made a profit, during the year 1899, of not less than 
$40,000,000. Small wonder that the litigation was never allowed to go 
to trial, but that itended in a compromise. This compromise took the 
form of the creation of a new corporation, under the laws of New Jer- 
sey of course, combining all previous incorporated interests into one 
gigantic incorporated trust known as The Carnegie Company. 
As this is probably the greatest private corporation, in substance 
and in fact, that was ever organized within the United States, 
our readers may possibly be interested in reading its charter. It is 
scarcely necessary to add that it has no interests of any considerable 
moment within the State of New Jersey, under whose laws it assumes 
to incorporate, anda ‘‘ citizen’’ of which State it becomes for the pur- 
poses of Federal jurisdiction. Yes. But here is the charter: — 

Article I, The corporate name is 

‘©THE CARNEGIE COMPANY.” 

Article II. The objects for which the corporation is established are: To 
mine, prepare for market and market and transport coal, iron, steel and all 
mineral substances. To manufacture, buy, sell, deal in and deal with iron, 
steel, and all other metals and metallic compounds, coke and coal, and all the 
products and by-products thereof. To promote, construct, provide, acquire, 
carry out, maintain, improve, manage, develop, control, take on lease or agree- 


902 34 AMERICAN LAW REVIEW. 


ment, sell, lease, let, license to use, work, use and dispose of any roads, sidings, 
railways (outside of New Jersey), pipe lines, quays, wharves, docks, bridges, 
reservoirs, canals, watercourses, hydraulic works, gas works, gas wells, elec- 
trical works, mills, factories, furnices, warehouses, shops, buildings, dwellings 
for employees and others and all other works and conveniences. To construct, 
lease, own, operate or sell transportation line or lines, by land or by water, in 
any State or country, subject to the laws of such State or country, either 
directly or through the ownership of stock of any corporation. 

The company shall have express power to hold, purchase or otherwise ac- 
quire, to sell, assign, transfer, mor! gage, pledge, or otherwise dispose of shares 
of the capital stock, bonds, debentures or other evidences of indebteduess 
created by other corporation or corporations, and while the owner thereof to 
exercise all the rights and privileges of ownership, including the right to vote 
thereon. 

As subsiduary objects and powers the company may 

Manufacture, purchase or otherwise acquire goods, wares, merchandise and 
personal property of every class and description, and hold, own, sell or other- 
wise dispose of, trade, deal in and deal with the same. 

Acquire and und: rtake the good-will, property, rights, franchises and 
assets of every kind and the liabiliiies of any person, firm, association or cor- 
poration, either wholly or partly, and to pay for the same in cash, stock or 
bonds of the corporation or otherwise. 

Enter into, make, perform and carry out contracts of every sort and kind, 
with any person, firm, association, corporation, private, public or municipal, or 
body politic, and with the Government of the United States, or any State, ter- 
ritory, or colony thereof, or any foreign government; purciase, lease, or other- 
wise acquire any and all rights, privileges, permits or franchises suitable or 
convenient in the judgment of the directors, for any of the purposes of its 
business. 

Issue warrants, bonds, debentures and other negotiable or transferable in- 
struments, and secured by mortgage, or otherwise, for such amounts as shali 
from time to time seem advisable. 

Guarantee the payments of dividends. or interest, on any shares or stocks, 
bonds, debentures or other securities or obligations issued by any other com- 
pany, or any other contract or obligation of this or any other corporation, 
whenever, inthe judgment of the Board of Directors, proper or necessary for 
the business of the corporation. 

Apply for, obtain, register, purchase, or otherwise acquire and hold, own, 
use, operate, introduce and sell, assign or otherwise dispose of any and all 
trade-marks, formulae, secret processes, trade names and distinctive marks, 
and all inventions, improvements and processes used in connection with or se- 
cured under letters-patent or otherwise of the United States or of any other 
country, and any governmental grants or concessions; and use, exercise, de- 
velop. grant licenses In respect of or otherwise turn to account any and all 
such trade-marks, patents, licenses, concessions, processes and the like, or any 
such property, rights and information so acquired. 

Cause or allow the legal title, estate and interest in any property or busi- 
ness acquired, established, or carried on by the company to remain or be 
vested, or registered in the name of, or carried on by an individual or by any 
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other company or companies, foreign or domestic, formed or to be formed and 
either upon trust for, or as agents or nominees of this company, or upon any 
other terms or conditions which the Board of Directors may consider for the 
benetit of this company and to manage the affairs, or take over and carry on 
the business of such company or companies so formed or to be formed, either 
by acquiring the shares, stocks or other securities thereof, or therwise howso- 
ever, and exercise all or any of the powers of holders of shares, stocks or 
securities thereof, and receive and distribute as profits the dividends and inter- 
est on such shares, stocks or securities. 

Conduct business, have one or more offices, and purchase, mortgage, lease 
and convey real and personal property, or any estate or interest therein, in any 
part of the world, but always subject to the local laws. 

Subject to the provisions of law, the corporation may purchase, or otherwise 
acquire, hold and reissue the shares of its capital stock. 

In general, but in connection with the foregoing, the corporation may carry 
on any other bu-iness, whether manufacturing or mining, or otherwise, and 
have and exercise all the powers conferred by the laws of New Jersey upon 
corporations formed under the act hereinafter referred to; it being hereby ex- 
pressly provided that the foregoing enumeration of specific powers shall not be 
held to limit or restrict in any manner the general powers of the corporation. 

Article III. The corporation shall be authorized to is-ue capital stock to the 
extent of one hundred and sixty million dollars ($160,000,000), divided into 
shares of the par value of one thousand dollars each. 

Article IV. In furtherance and not in limitation of the powers conferred by 
statute, the Board of Directors are expressly authorized: — 

(1) To hold their meetings, to have one or more offices and to keep the 
books of the corporation within or without the State of New Jersey, at such 
places, as may be from time to time designated by them: but the company shall 
always keep at its principal and registered office in New Jersey a transfer book, 
in which the transfers of stock can be made, entered and registered; and also 
a stock book containing the names and addresses of the stockholders and the 
number of shares held by them respectively, which said transfer book and 
stock book shall be at all times during business hours open to the inspection of 
the stockholders in person. 

(2) To determine from time to time whether, and, if allowed, when and 
under what conditions and regulations the accounts and books of the company 
(other than the stock and tran-fer books), or any of them, shall be open to the 
inspection of the stockholders and the stockholders’ rights in this respect are 
and shall be restricted or limited accordingly. 

(3) To make, alter, amend and rescind the by-laws of this corporation, to fix 
the amount to be resérved as working capital, to authorize and cause to be 
executed mortgages and liens upon the real and personal property of the cor- 
poration, provided always that a majority of the whole board concur therein. 

(4) With the consent in writing and pursuant also to the affirmative vote of 
the holders of a majority of the stock issued and outstanding, at a stockhold- 
ers’ meeting duly called for that purpose, to sell, assign, transfer or otherwise 
dispose of the property of the corporation as an entirety, provided always that 
& majority of the whole board concur therein. 

(5) By a resolution passed by a majority vote of the whole board, under 
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suitable provisions of the by-laws, to designate two or more of their number to 
constitute an executive committee, which committee shall, for the time being, 
as provided in said resolution, or in the by-laws, have and exercise all the pow- 
ers of the Board of Directors which may be lawfully delegated, in the manage - 
ment of the business and affairs of the company, and shall have power to 
authorize the seal of the corporation to be affixed to all papers which may 
require it. 

(6) The corporation may use and apply its surplus earnings, or accumulated 
profits authorized by law to be reserved, to the purchase or acquisition of prop- 
erty, and to the purchase or acquisition of its own capital stock from time to 
time, to such extent and in such manner and upon such terms as its Board of 
Directors shall determine; and neither the property nor the capital stock so 
purchased and acyuired, nor any of its capital stock taken in payment or satis. 
faction of any debt due to the corporation, shall be regarded as profits for the 
purpose of declaration or payment of dividends, unless otherwise determined 
by a majority of the Board of Directors, or a majority of the stockholders. 

Article V. The principal and registered office of the company is at 525 Main 
street, East Orange, N. J.; and the New Jersey Registration and Trust Com- 
pany is designated as the agent therein, in charge thereof, and upon whom pro- 
cess against this corporation may be served. 

In accordance with an act of the Legislature of the State of New Jersey, 
entitled, “‘ An Act Concerning Corporations’ (Revision of 1896), and the acts 
amendatory thereof and supplemental thereto, for the purpose of forming a 
corporation of unlimited duration to do business both within and without the 
State of New Jersey, the undersigned do respectfully subscribe for the capital 
stock with which the company will begin business, and agree to take the num- 
ber of shares set opposite our respective names, and have accordingly signed 
this certificate and affixed our seals hereto. 


Tue EstTaBLISHMENT OF THE SYSTEM OF EQUITY IN PENNSYLVANIA. — 
In an article by Seymour D. THompson, printed in the March number 
of the Green Bag, upon the subject of the jurisdiction of the courts of 
the United States in equity, the writer, in suggesting the reason why 
the Judiciary Act required the Federal courts to conform to the rules of 
law existing in the particular States in cases at common law, but did 
not require them to do so in cases in chancery, suggested that it might 
have been due to the fact ‘‘ that when the Federal judiciary establish- 
ment was formed, several of the States, notably Massachusetts and 
Pennsylvania, had no system of equity, not having adopted the English 
chancery system, which was regarded by our ancestors with odium, as 
being unfavorable to liberty.’’ Before the number of the Green Bag 
which contained the article appeared, the writer discovered his mistake, 
so far as Pennsylvania was concerned, and wrote to the editor of that 
publication, asking him to make the proper correction; but his letter 
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probably went too late. The fact appears to be that the English 
system of equity was adopted in Pennsylvania in Colonial times, and 
has ever since been a part of the remedial system of that State. The 
writer of that article would not deem the error of much importance, if 
it were not for the fact that he observes that the article is being 
extensively quoted from in other legal publications. Such mistakes 
admonish writers not to rely upon memory in making historical state- 
ments, especially where the means of accurate verification are accessible. 


Toe MiseraBLe Story oF Our MiIsGOVERNMENT OF ALASKA — A 
very learned and judicious friend of ours, who has traveled and resided 
much in Spanish-American countries, expressed to us the opinion that 
the Americans would not govern the countries acquired from Spain any 
better than the Spaniards did. Our failure to provide any government 
for Alaska for many years after the Russian flag was hauled down ; our 
allowing the schools which the Russians had established and fostered 
with great care in that country, to become abandoned; in short, our 
general abnegation of our duty toward the inhabitants of that great 
country as one of our territorial possessions, marks a shameful page in 
our history. Last winter, in the Senate of the United States, Mr. Carter, 
of Montana, asked unanimous consent to have the so-called Alaska bill 
taken up, and he made a brief speech showing the enormous production 
of gold of that country, and the sudden influx of population which the 
discovery of gold there had produced. In the course of his remarks 
Mr. Carter said :— 


It outstrips the most extravagant stories of gold production that the world 
ever knew. The Transvaal, Australia and California, and all the gold-pro- 
ducing fields known to history, fall into insignificance as compared with the 
volume of precious metals to flow from the Alaska mines. We will have in 
the District of Alaska during the coming season (if the transportation com- 
panies may be relied upon) not less than 100,000 miners actually engaged in work 
along a coast not exceeding thirty miles in extent. This does not take into 
consideration the Yukon river mines or the mines of Southeastern Alaska. 
The Senate can afford to devote night sessions to the consideration of a bill 
which provides a system of law to regulate the government of Alaska. The 
Congressional history of Alaska is a pathetic one. Until the last session of 
Congress a legal jury never sat there. Men have been condemned to death 
and have been executed without regard to forms of law and without right of 
appeal. The District of Alaska has yielded to the Treasury of the United States 
and to the people of the country a million dollars for every thousand in- 
vested in the purchase, and it is destined in the future to be the great un- 
failing gold supply for this country. I am very anxious to see the people of 
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Puerto Rico and the Philippines taken care of: but this people of Alaska 
come home to us. They are of our own flesh and blood. They go there from 
every State and Territory in the Union. Force them not to protect themselves 
as best they can from the strong arm of mob law. I want the responsibility 
for this legislation to pass from my shoulders to the Senate; and I think it 
the bounden duty of the Senate to pass this bill. 


The bill became a law. 


| 
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ConsEQUENTIAL DamaGes Rerusat to Honor Cuecus. —In 
Fleming v. Bank of New Zealand,} the Judicial Committee of the Privy 
Council, affirming the judgment of the Court of Appeal of New Zea- 
land, held that evidence of special damage by reason of the fact that 
defendant bank had, contrary to its undertaking and agreement with 
the plaintiff, dishonored the checks of the plaintiff, was not admissible. 
The Lords of the Privy Council merely rested their judgment on the 
reasoning of the Court of Appeal, and as we have not the report of the 
decision in that court at hand, we do not know on what grounds their 
decision was rendered. 

This question depends upon the general rule which is applied in the 
case of measure of damages for the breach of a contract. The leading 
case upon the subject is Hadley v. Baxendale.* The rule of that case 
is of special importance in this country, since American courts have 
generally approved and followed it. There, it appeared that the plain- 
tiffs, owners of a steam mill, broke a shaft, and, desiring to have 
another one made, left the broken shaft with the defendant, a carrier, 
to take to an engineer to serve asa model foranewone. At the time of 
making the contract, the clerk of the defendant was informed that the 
mill was stopped, and that the plaintiff desired the broken shaft to be 
sent immediately. Its delivery was delayed, however, and the new 
shaft kept back in consequence. The plaintiffs brought their action 
for a breach of their contract with the carrier, and they claimed, as 
special damages, the loss of profits while the mill was kept idle. But 
because it was not made to appear that the defendant was informed 
that the want of the shaft was the only thing that was keeping the mill 
from operating, it was held that he could not be made responsible to 
the extent claimed; and the court, in delivering its judgment, said: 
‘* We think the proper rule in such a case as the present is this: Where 
two parties have made a contract which one of them has broken, the 
damages which the other party ought to receive in respect of such 
breach of contract, should be either such as may fairly and substan- 
tially be considered as arising naturally, i. ¢., according to the usual 


1 88 Law Times Rep. 1. 1 9 Exch. 341; s. c. 26 Eng. Law & Eq. 398. 
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course of things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of both 
parties at the time they made the contract, as the probable result 
of the breach of it. Now, if the special circumstances under which 
a contract was actually made were communicated by the plaintiff to 
the defendant, and thus known to both parties, the damages resulting 
from the breach of such a contract, which they would reasonably con- 
template, would be the amount of injury which ordinarily follows from 
a breach of a contract, under these special circumstances, so known 
and communicated. But, on the other hand, if those special circum- 
stances were wholly unknown to the party breaking the ‘contract, he, 
at the most, could only ke supposed to have in his contemplation the 
amount of injury which would arise generally, and in the general 
multitude of cases not affected by any special circumstances of such a 
breach of contract. For, had the special circumstances been known, 
the parties might have expressly provided for the breach of contract by 
special terms, as to the damages in that case, and of this advantage it 
would be very unjust to deprive them.’’ Tested by the above rule, it 
would seem plain that where a banker, in breach of his contract with 
his customer, dishonors the checks of the latter, he is bound to take 
notice that such conduct may strike a blow at the credit of the cus- 
tomer, and inflict special damage upon him by reason of the loss of 
his customers. Such is the effect— to use the language of Lush, J., 
above quoted, even where no special circumstances are known to the 
banker, ‘‘in the great multitude of cases not affected by any special 
circumstances of such a breach of contract.’’ Every banker knows — 
every business man knows — that such must be the consequences of 
such an act. There is, however, a qualification of the above rule in 
some of the cases, and that relates to the certainty of the damages. 
In restating the rule, Seldon, J., said, that the damages ‘‘ must be 
such as might naturally be expected to follow its violation, and they 
must be certain, both in their nature, and in respect to the cause from 
which they proceed.’’! ‘* The cardinal rule,’’ said Earl, C. J., ‘‘ un- 
doubtedly is that the one party shall recover all the damages which 
has been occasioned by the breach of contract by the other party. 
But this rule is modified in its application by two others. The damages 
must flow directly and naturally from the breach of contract, and they 
must be certain, both in their nature and in respect to the cause from 
which they proceed. Under this latter rule, speculative, contingent 


1 Griffin ». Colver, 16 N. Y. 489; s. c. 69 Am. Dee. 718. 
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and remote damages, which cannot be directly traced to the breach 
complained of, are excluded.’’! 

Under this principle the extreme difficulty would arise of tracing any 
particular loss of custom, or the loss of any particular customer, to the 
fact of the dishonor of the checks. 

If a banker dishonors the checks of his customer maliciously, then it 
seems that he may be sued in tort, and that the damages recovered by 
the plaintiff will be assessed on a different principle. 

This question came up for decision before the Appellate Division of 
the Supreme Court of New York, sitting in New York City in the case 
of Davis v. Standard National Bank.*? According to the syllabus in 
the New York Law Journal, the principal propositions ruled by the 
court were as follows :— 


Where it is alleged that the refusal of a bank to pay its depositor’s check is 
malicious and the plaintiff elects to iry the action in tort, he may recover dam- 
ages for the impairment of his credit, for injuries to his feclings aad for men- 
tal anxiety. 

If the bank’s refusal to honor checks is intentional and without just cause 
or excuse, a legal inference of malice arises, although no one connected with 
the bank had any willful intent to injure the depositor. 


In the opinion of the court, which is written by Mr. Justice Rumsey, 


the following language occurs :— 


As we have seen, when the animus is a question for the jury, they are at 
liberty, when they find that damages are suffered because of the tort, not only 
to award the actual money damages sustained, but damages for the mental 
suffering and anxiety which accompany the material damages resulting from the 
wrongful act. This mental anxiety, of course, must be that which is only the 
result of the act of the defendant. If it can be fairly inferred that, as the 
result of that act, the plaintiff, who was a prosperous business man in good 
standing, has suffered damage to his credit so that his status in that regard 
has been changed, and that has taken place because of the wrongful and in- 
tentional act of the defendant, it is not too much to infer that as a result of 
that act, and the damages caused by it, the plaintiff has suffered anxiety and 
the feeling of humiliation which would necessarily follow the consciousness of 
a loss of one’s business reputation. The case is quite analogous to an action 
of slander. It is quite true that in such a case as this the bank says nothing 
which can be laid hold of as the basis of the action, but by its act it affirms 
that the person who has drawn checks upon it has made an effort to obtain 
money from the bank and to impose his checks upon his neighbors with whom 
he deals, knowing that they would not be honored when presented, and that 


1 Leonard v. New York &c. Tel. 2 50 App. Div. (N. Y.) 210; s. c. 23 
Co., 46 N. Y. 544; s.c. 1 Am. Rep. N.Y. Law Journal, 14. 
446, 452, 
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is substantially saying that in respect to that matter his dealing is dishonest, 
and necessarily impairs his credit as an honest man. The jury were, there- 
fore, justified in considering that an act of the bank which raised an inference 
that the plaintiff was not an honest man, necessarily inflicted upon the plaintiff 
that humiliation and mental anxiety which follows upon the knowledge by a 
man that he has been accused of the dishonest act which the action of the 
bank has given rise to. The court, therefore, was correct in instructing the 
jury as it did in regard to the question of damages, and the exceptions in that 
respect must be overruled. 


It should be added by way of explanation, that there was a question 
between the plaintiff and the defendant bank, whether the plaintiff had 


not, at the time when the check was presented, become liable to the 
bank as an indorser, in agreater amount than the amount of his balance 
in the bank; but the court held that he was not so liable from the mere 
fact that a note on which he was indorser had been dishonored, until 
he had been charged as an indorser in the manner pointed out by the 
law. 


LraBivity oF STOCKHOLDERS UNDER THE Law oF ForEIGN StTaTEs. — 
The decision of the Supreme Judicial Court of Massachusetts on this 
question, in the case of Howarth v. Lombard,} is sound to the core. 
It holds that the liability of a stockholder in a corporation organ‘zed 
and existing under the laws of the State of Washington, created by the 
statute law of that State, isa contractual liability and is hence enforce- 
able in the State of Massachusetts. The conclusion is that a receiver 
of an insolvent banking corporation of the State of Washington, 
appointed under the laws of that State, may maintain an action in the 
State of Massachusetts to recover the amount of an assessment laid by 
a court of the State of Washington, having jurisdiction to make the 
assessment, upon the defendant, a resident of Massachusetts, as a 
stockholder. The opinion of the court, written by Mr. Justice 
Knowlton, shows the conflict with reference to it in different jurisdic- 
tions, and expresses the view of the court in the following language : — 


At all events, it is a liability which corresponds to a substantive right that 
grows out of volunt ry action which is in the nature of an implied promise to 
the corporation that is being formed and to those who may become creditors 
of the corporation. This action is followed by the completion of the organiza- 
tion of the corporation. and the giving of credit to the corporation by those 
who trust, in part at least, to the implied promise of the stockholders. If the 
voluntary action is a purchase of stock instead of an original subscription for 
it, the principle is the same. Such a right ought to be enforceable. 


1 66 N. E. Rep. 888. 
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Inasmuch as the nature of it and the methods of enforcing it depend upon the 
statute which enters into the implied contract, we must look to the statute to 
ascertain its extent and the manner of enforcing it. If it is of such a nature as 
to call for local proceedings in the State where the corporation is, in order to 
adjust equities, such proceedings must be had, and it cannot be made effectual 
without them. Most of the cases in which creditors of fore'gn corporations 
have been refused relief in this commonwealth have shown rights which, under 
the statutes creating them, could not properly be enforced without proceedings 
in the foreign State, whereby equities could be adjusted. In the present case, 
as the statute has been construed, it is plain that no action can be maintained 
against a stockholder until after proceedings in a court of Washington, show- 
ing the insolvency of the corporation and the need of payment to satisfy the 
claims of creditors. After such proceedings and an adjustment of the rights 
and liabilities of the corporation, of creditors, and of stockholders, collection 
can be made from stockholders wherever they are found. 


On this subject the followiog observations which we find in Case and 
Comment seem to be worth reprinting: — 


Two recent decisions of the Supreme Court of the United States go far to 
settle the conflict among prior decisions respecting the remedy for enforce- 
ment of the liability of stockholders in fore gn corporations. As shown by a 
note in 34 L. R. A.,! the courts in several of the leading States had refused to 
enforce against their own citizens a stockholder's liability created by the stat- 
utes of another State in which the corporation was organized. The policy of 


such State courts was justly characterized by Judge Thompson, in Vol. 3,? of 
his great work on Corporations, as ‘‘a seemingly narrow and tribal judicial 
policy.” It seems plainly unjust that a non-resident of a State who assumes 
business liabilities therein should be screened from any enforcement thereof 
by the only courts which have jurisdiction over him. In these days of inter- 
state business it is an anomaly and an anachronism to make one's own State a 
harbor of refuge to which he can retreat and thereby escape all liability for 
business ventures in a neighboring State; yet that was the practical effect of 
decisions which refused to enforce against resident stockholders of a foreign 
corporation a liability imposed by the laws of the State in which the corpora- 
tion was created. Many of these cases arose on attempts to enfor: e the lia- 
bility of stockholders under Kansas laws, which authorized an action against 
any stockholder by any judgment creditor of the corporation. While there are 
some difficulties in the way of securing a perfectly equitable adjustment of the 
liabilities of the corporation among the various stockholders in such a case, 
the denial of the right of action was substantially equivalent to relieving the 
stockholders, in many cases at leas', from any li:bility whatever, because of 
the practical impossibility of getting them all into any court as defendants in 
the same suit. While the State courts have been divided on the subject, the 
Federal courts have quite general'y upheld such actions against stockholders 
in the district in which they reside, thereby furnishing a remedy in a Federal 
court, even in a State in which such a remedy was denied by the state courts. 

A new phase of the law on this subject has recently been presented by the 
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highest Federal court. The right to enforce such liability under State 
statutes against a non-resident stockholder in a suit in a Federal court, 
though sitting in another State, is fully established by the case of Whitman », 
National Bank of Oxford.! But this decision does not overturn the contrary 
State decisions, because it does not decide a Federal question. It is, however, 
supplemented by another decision rendered a few days later in the case of Han- 
cock Nat. Bank v. Farnum,’ which does effectually overthrow those State decis- 
ions that have refused to sustain actions of this nature. The court holds that 
a judgment against a corporation which, by the laws of the State in which it is 
rendered, is binding on the stockholders, must be given by a court of another 
State the same conclusive effect against a stockholder who is sued therein, and 
that the only defenses which he can make against it are those which he can 
make in the courts of the State in which it is rendered. This is clearly a 
Federal question, and therefore binding on all the State courts. By force of it 
a remedy can be had in the courts of any State to enforce therein against a 
resident stockholder of a foreign corporation a judgment rendered against the 
corporation in the State of its creation, if by the laws of that State the judg- 
ment against the corporation is binding on the stockholder. Such decisions as 
those of the Illinois and New York courts in Marshall v. Sherman,’ and Tuttle 
v. National Bank of the Republic,‘ in which judgment creditors of Kansas cor- 
porations were denied a remedy against stockholders, are in effect overruled by 
this latest decision of the court of final authority on the subject. The result 
is to remove an unseemly lack of harmony between the State and Federal 
courts, and at the same time to establish the wholesome doctrine that a non- 
resident who takes the benefit of the laws of a State, by entering into business 
under them as a stockholder, will be held to the liabilities which those laws 
impose. 


Coryricut IN Reports or Pustic Speecues. — In a former issue of 
this publication we noted a decision of the English Court of Appeal, 
in the case of Walter v. Lane,° to the effect that a stenographic report, 
verbatim, of a parliamentary speech, cannot be the subject of copyright, 
for the reason that statutes conferring copyright are designed for the 
protection of authors and their assignees. The case grew out of an 
appropriation by the defendant of a report made by the Times of a 
speech delivered in the House of Lords by Lord Rosebery. The House 
of Lords have now reversed the decision of the Court of Appeal, hold- 
ing that the labor employed in taking down in shorthand, reducing to 
ordinary longhand, and printing an oral speech or address, makes it 
the fair subject of copyright. Some plainly expressed professional 
opinion with reference to this decision of the Lords is to the effect that 


1 Advance Sheets U. S., p. 477. 5 The case has been reprinted in this 
2 Advance Sheets U. S., p. 506. country in a recent number of the 
3 (N. Y.) 34 L. R. A. 757. American Lawyer, published in New 
4 34 L. R. A. 750. York City. 
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they have furnished another illustration of their general incapacity as 
a court of last resort, and of their inferiority to the Court of Appeal, 
whose decision they reversed. ‘heir decision, rendered two or three 
years ago in the case of Allen v. Flood, is now regarded by many as a 
striking argument tending to the same conclusion. It is quite evident 
that a patent of nobility and an exaltation of judicial rank, do not 
put gray matter into the brain of a man, nor add to his learning as a 
lawyer, nor increase his breadth of view, nor in general do anything 
except to add to the brute force which he is capable of exercising in 
judicial administration. On the other hand, some will agree with the 
view of the Lord Chancellor, expressed in his opinion in this case, that 
the Court of Appeal took too narrow a view of the meaning of the word 
‘*author’’ in the statute. 


SuRETYsHIP: LIABILITY OF THE SURETIES ON A Bonpv or A Bank Casu- 


1zR, TAKEN WHILE HE Is IN Derautt. —In the case of Grant County 
Deposit Bank vy. Littell,? decided by the Court of Appeals of Kentucky, 
it appeared that the cashier of a bank, upon being re-elected year by 
year, renewed his bond by giving new ones, and that during four of 
these years he was in default by reason of permitting overdrafts by 
insolvent persons, in the aggregate amount of about $29,000, one of 
them in favor of an insurance firm of which he was a member, in 
the sum of about $11,000; which overdrafts were unknown to the 
directors of the bank, though they might have been discovered by 
slight diligence. It was held that, as these overdrafts were unknown 
to the directors, they were not guilty of fraud as against the sureties, 
and that the sureties were not thereby discharged. ‘The court rea- 
soned that constructive notice or knowledge of the overdrafts was 
not, for the purpose of affecting the liability of the sureties, tanta- 
mount to actual notice or knowledge. The decision seems to be well 
supported by judicial authority. These decisions, as stated by the 
court, certainly support its holding; but the rule, nevertheless, seems 
to be a hard one. It seems to contradict the doctrine that the liability 
of sureties is strictissimi juris. Here, it was obvious that the directors, 
by even slight attention to their duties, might have discovered the 
defalcation before the end of the first year of the term of office of the 


1 [1898] A. C. 1. Pa. St. 343; Tapley v. Martin, 116 
* 56S. W. Rep. 669. Mass. 275; Bostwick v. Van Voorhis, 
* The court cited Graves vr. Bank, 91N. Y. 833; and Insurance Co. v. 
40 Bush (Ky.), 23; Wayne v. Bank, 52 Scott, 81 Ky. 540. 
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cashier. On the other hand, the sureties had no opportunity, it would 
seem, of examining the books of the bank, and of making such dis- 
covery. Under such circumstances, can any one say that the sureties 
were not cheated? While the directors intended no fraud, yet they 
were guilty of a gross breach of duty. Did they owe this duty 
merely to the bank and to its creditors? Did they not equally owe it 
to all persons who had incurred, or who might subsequently incur a 
liability in favor of the bank? Should not the principles of equity, 
under such circumstances, make the directors sureties in favor of the 
bank? They were guilty of what the law calls crassa neyligentia, or 
gross negligence, which in theory of law is often tantamount to fraud. 
Besides, it is a maxim that negligent ignorance is tantamount to actual 
knowledge. Why should not the maxim apply in such a case? The 
liability was to the bank as acorporation. Could any fair-minded man, 
balancing the question with reference to the rights of the bank, say 
that the sureties ought to be liable for the fault of the directors of the 
bank, whom the stockholders had elected and kept in office? The 
sureties did not elect the directors, or become warrantors of their 
neglects; the stockholders elected them, and ought to be held respon- 


sible for their neglects, even in favor of the sureties of one of their 
officers. 


‘Damaces: Ricut OF THE PuRCHASER OF A CHATTEL TO RECOVER 
FROM THE VeNvoR DamaGEs Paip ro A TutrD PERSON For AN INJURY 
Recetvep Turovuea a Derect in THE Cuatret. —In the recent case of 
Vogan v. Oulton,’ the defendant had supplied sacks to the plaintiffs 
for the purpose of being used in unloading s cargo of peas from a sbip. 
One of these sacks, while it was being hoisted full of peas from the 
hold of the ship, broke and fell and injured a. man who was engaged in 
the work. The injured man recovered from the plaintiffs £25 damages 
and costs. The sack in question, when supplied by the defendant, 
was unfit for the purpose for which it was supplied. It was held 
(affirming the judgment of Wright, J.),? that the plaintiffs were enti- 
tled to recover, as damages for breach of warranty, the damages and 
costs which they had incurred. In this holding the court had merely 
to follow its decision in a previous case.’ In that case the defendant 
supplied the plaintiff, who was a stevedore, with a defective chain, 
which was to be used in the work of discharging the cargo of a ship. 


1 81 Law Times Rep. 435. 


8 Mowbray v. Merryweather, 73 
2 The judgment of Wright, J., is Law Times Rep. 459; s. c. (1895) 2Q. 
reported in 79 Law Times Rep. 384. B. 640. 
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The chain broke while it was being so used, and injured a workman. 
The plaintiff had to pay compensation to the workman, and then sought 
to recover from the defendant the amount which he had paid to the 
workman as damages for the defendant’s breach of contract. It was 
held that the plaintiff was entitled to recover, because the damage was 
such as might reasonably be supposed to have been in the contempla- 
tion of the parties when the contract was made. It is perceived that 
the real question in the case under discussion was that of proximate 
and remote damage, — that is to say, whether the damage suffered by 
the purchaser of the chattel in consequence of his being compelled to 
indemnify a workman for an injury received through a defect therein, 
might be regarded as damage proximately following from the implied 
breach of warranty by the vendor of the chattel of its fitness for the 
purpose for which it was designed. The decision seems to be sound 
and just. 


SeaLtep InstRuMEeNTS: Want oF ConsipeERaTION. —In the case of 
Cosgrove v. Cummings,' decided by the Supreme Court of Pennsylvania, 
in a per curiam opinion the court say: ‘* Thisis an appeal from the re- 
fusal of the court below to open a judgment entered on a bond under 
seal. A seal imports a consideration, and creates a legal obligation.* 
In an action upon a bond or note under seal want of consideration is no 
defense.’’ 3 

The above will be recognized by our readers as a sound and 
clear statement of an old common law rule. Butis it not outworn and 
senseless, especially in those States where the distinction between 
sealed and unsealed instruments has been abolished? The practice of 
sealing written instruments was invented at a time when men could not 
write; and the seals of great lords were known and recognized 
throughout the whole community. Kings even could not, in ancient, 
medieval times, sign their names, but made their mark, the sign of a 
cross, instead. If the memory of the writer serves him, a deed is 
displayed in the manuscript room of the British Museum, whereby 
King Canute made a certain grant to the Archbishop of Canterbury. 
It is signed by the great king with his mark, and is, of course, sealed 
with his seal. But in an age when everybody writes, and when a seal 
can be exactly imitated, while a signature can only be imitated with 


1 46 Atl. Rep. 69. & S. (Pa.) 255; Yar. v. Patton, 13 Pa. 

2 Citing Candor’s Appeal, 27 Pa. St. 278; Anderson v. Best, 176 Pa. St. 
St. 120. 498; s. c. 35 Atl. Rep. 194. 

§ Citing Sherk ». Endress, 2 Watts 


4 
4 


916 34 AMERICAN LAW REVIEW. 


difficulty, is there any sense in keeping up distinctions founded on the 
question whether a seal is appended to a document, or a signature 
merely, especially as a seal may consist merely of a scrawl made with 
apen? Take the case of a note or bond under seal. Both may be 
negotiable. The immunity which attaches to a negotiable instrument 
has no relation to the question whether it is sealed or unsealed. The 
bonds of municipal and private corporations are sealed, since a corpo- 
ration cannot speak or even whisper, according to the ancient concep- 
tion, except by its seal; and yet they are negotiable. A promissory 
note in the hands of the orignal payee, or in the hands of one who has 
taken it from him after its maturity, may be impeached, upon the 
ground that it was given without consideration. Why should the fact 
that it is given under seal make any difference with respect to this 
rule? Possibly some of our young law school readers,— of whom we 
have many, and who are held in great esteem by us,— can fly to our 
rescue on this question. 


ConstituTionaAL Law: Power or a State To Enact A STaTuTE PRo- 
VIDING FOR THE PUNISHMENT OF PERSONS WHO SHALL SELL PAPERS MADE 
up or Criinat News, Porice Reports, etc. —In the case of State v. 
Mc Kee,' the Supreme Court of Errors of Connecticut held that a stat- 
ute of that State which provides for the punishment of persons who 
shall sell, or have in their possession with intent to sell, papers devoted 
to the publication, or principally made up of criminal news, police re- 
ports, and stories or pictures of deeds of bloodshed, lust, or crime, is 
not in violation of the provision of the constitution of that State which 
guarantees to every citizen the right freely to speak, write, and publish 
his sentiments upon all subjects; nor in violation of another section 
which declares that no law shall ever be passed to restrain the liberty 
of speech or of the press. 


ConsIDERATION SuFFicieENT TO Support a Contract. — Once in a 
while we get in a modern case a valuable restatement of a principle of 
the old law. In the case of Fleming v. Bank of New Zealand,? the 
question was, whether the deposit of a ‘‘ store warrant’’ for sheep, 
according to a custom in New Zealand, with a bank, by an agent of a 
customer, was a sufficient consideration for a promise on the part of 


1 46 Atl. Rep. 409. 2 83 Law Times Rep. 1, 3. 
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the bank to honor outstanding checks. The Judicial Committee of the 
Privy Council, on an appeal from the Court of Appeal of New Zealand, 
held that it was. A similar question had arisen in Currie v. Misa, 
which case is regarded as an important authority on the question of the 
consideration that will support a contract. Lush, J., in giving the 
judgment of the Court of Exchequer Chamber,? said: ‘‘ A valuable 
consideration, in the sense of the law, may consist either in some right, 
interest, profit, or benefit accruing to the one party, or some forbear- 
ance, detriment, loss, or responsibility given, suffered, or undertaken 
by the other.’ ‘‘ This distinction,’”’ said Lord Lindley, ‘‘ has been 
constantly accepted as correct. Their Lordships so treat it, and, if 
correct, it covers the case so far as some consideration is concerned.’’ 


Recent EnGiish Decisions ON THE Law RELATING TO ‘‘ Fiats’’ oR 
AparTMENT Houses. — The Law Times (London) in reviewing the 


noteworthy decisions of the English courts for the year, has the fol- 
lowing : — 


One or two recent cases on flats deserve a word of reference, looking to the 
vast increase in the numbers of occupants of these mansions. Rogers v. Hose- 


good‘ is a decision of the Court of Appeal to the effect that where an owner 
of building land takes a covenant from a purchaser that no more than one mes- 
suage or dwelling-house should at any one time be erected on a plot, such 
messuage only to be used as a private residence, the erection of a large block 
of residential flats would be a breach of the covenant, for it involved the use 
of a public entrance and staircase. It is clear, therefore, that covenants of this 
nature are construed popularly and not in any technical sense. In contrast to 
this it is convenient to compare Kimber v. Admans,> where the Court of Appeal 
dealt with a covenant not to erect more than a given number of houses; here it 
was held that a building comprising several residential flats constituted only 
one house. The latter case was cited in argument in the former, but it is not 
referred to in the judgment delivered by Lord Justice Collins, and it is not 
quite easy to reconcile them. Sanders-Clark v. Grosvenor Mansions Company 
and another ® shows that the courts will favorably consider the annoyances suf- 
fered by one tenant of a flat from an adjoining neighbor, when that neighbor is not 
making a reasonable use of his property. Here a lady complained of the heat, 
smell, and noise proceeding from an Italian restaurant started where formerly 


1L. R. 10 Exch. 153; s. c. op ap- 4 (1900) 2 Ch. 388. 
peal, 1 App. Cas. 554; 35 Law Times 5 82 L. T. Rep. 136; (1900) 1 Ch. 
Rep. 414. 412, 
2 L. R. 10 Exch., at p. 162. 6 82 L. T. Rep. 758; (1900) 2 Ch. 
8 Citing Com. Dig. Action on the 373. 
Case: Assumpsit B. 1-15. 
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only a private residence had been existing. The decision is the more noteworthy 
since some eleven years ago it had been held that cases of nuisance did not 
depend on a person acting reasonably or otherwise. 


Bankruptcy: FraupuLtent ConverAnces — JoRIspicTION OF UNITED 
Srates Courts or Actions To Set Asipe.— The case of Bardes y. 
First Nat. Bank,' was a certificate from the District Court of the United 
States for the Northern District of Lowa. A bill was filed in that court, 
sitting as acourt of bankruptcy, by the trustee of a bankrupt’s estate, 
seeking to set aside the transfer of a stock of goods by the bankrupt 
and to compel an aecounting by the defendants, claiming that the 
transfer was in fraud of the provisions of the bankruptcy act. Defend- 
ants filed a demurrer to the jurisdiction of the court, and the case was 
certified to the Supreme Court of the United States for its opinion as to 
jurisdiction. That court held, in an opinion by Mr. Chief Justice Fuller, 
that by Section 24 of the Bankruptcy Act of July 1, 1898,? the Supreme 
Court of the United States, the Circuit Courts of Appeals and the Su- 
preme Courts of the Territories, were invested with ‘‘ appellate jurisdic- 
tion of controversies arising in bankruptcy proceedings from the courts 
of bankruptcy as in other cases.’’ The court said: ‘‘ Review by ap- 
peal, writ of error, or otherwise, must be as prescribed by that act, 
and that the use of certificate was limited by it to the certificate by the 
courts below, after final judgment, of questions made as to their own 
jurisdiction, and to the certificate by the circuit courts of appeals of 
questions of law in relation to which the advice of this court was sought 
as therein provided.’”’ The bill being thus dismissed by the Supreme 
Court for the reason that the District Judge should have decided the 
case before he certified the same to the Supreme Court, the District 
Court thereupon sustained the demurrer, and entered a final decree 
dismissing the bill for want of jurisdiction, but without prejudice to 
plaintiff's right to institute proceedings in a court having jurisdic- 
tion. The plaintiff took an appeal from those proceedings directly 
to the Supreme Court of the United States. Upon this appeal, 
the court, speaking through Mr. Justice Gray, held that the pro- 
visions of the second clause of section 23 of the bankruptcy act of 
1898, limited and controlled the jurisdiction of all courts, includ- 
ing the several District Courts of the United States, over suits brought 
by trustees in bankruptcy to recover or collect debts or to set aside 


1 175 U.S. 526; 8. c. 20 Sup. Rep. 196. 8 Bardes v. First Nat. Bank, 4 Am. 
2 Ch. 541. Bankr. Rep. 725. 
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transfers of property alleged to be fraudulent, or payments of money 
or property to preferred creditors; and that the District Court of the 
United States can only, by the proposed defendant’s consent and not 
otherwise, entertain jurisdiction over suits brought by trustees in bank- 
ruptey to set aside fraudulent transfers of money or property made by 
the bankrupt to third partics before the institution of the bankruptcy 
proceedings. 


Manvamus To Compre. Issue or Insonction. —In State v. Land, it 
was held that mandamus would issue to compel an inferior court to 
issue a writ of injunction, when the injunction was presently necessary 
for the conservation of the relator’s rights. 


Cruetty To Antmats. — The Supreme Court of Alabama in Horton 
vy. State,? held that a Code provision providing punishment for one who 
shall ‘* torture, torment, cruelly beat, mutilate, or cruelly kill any ani- 
mal,’’ has no application to one who shoots and instantly kills a dog, 
since the evident purpose of the statute is to prevent unnecessary tor- 
ture and cruelty to animals, and not the killing of them. The manifest 
absurdity of any other construction of such an act is shown by the 
court when it says: ‘‘ It might follow that if the mere act of killing the 
animal, without more, be cruelty, within the meaning of the statute, 
then he who kills his pig or ox for the market would fall within the 
letter of the law, and, no exception being made in the statute as to the 
purpose of the killing, we must eat no more meat whether ‘it maketh 
our brother to offend ’ or not.’’ 


Vacrancy: Minors, WHETHER CAN BE ConvicTeD or. — The Supreme 
Court of Georgia in a recent holding * that a minor was not liable to a 
prosecution for vagrancy, said, that when it is shown a minor bas a 
parent who has not forfeited or surrendered the right of dominion and 
control over him, and who cannot, under the law, escape the duty of 
supporting and maintaining him, and where there is no evidence that 


such a parent is not able and willing to support him, there can be no 
conviction. 


1 27 South. Rep. 434. 3 Teasley v. State, 34 8. E. Rep. 
27 South. Rep. 468. 577. 
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Frre INsuRANCE: CONSTRUCTION OF PoLicy — O11 In ‘Tanks — ‘‘ Goops 
my Transit.’’ —In the case of Crew-Levick Co. v. British &c. Co.,) 
determined in the United States Circuit Court of Appeals for the 
Third Circuit, it appeared that a policy of insurance, which was in 
form a marine policy, contained a printed provision in which it was 
stated that the insurance should ‘‘ continue and endure until said goods 
and merchandise shall be s.iely landed at —— as aforesaid.’’ None 
of the blanks in said provision intended to show the name of the vessel 
and the ports of shipment and destination were filled. The policy had 
stamped thereon a statement that the special terms and conditions 
governing the insurance were set forth in a rider attached, the contents 
of which should supersede anything to the contrary in the printed body of 
the policy, and the rider stated the insurance to be upon ‘‘ oil in tank cars 
in transit.’’ It was held by Gray and Bradford, JJ. (Atcheson, J., dis- 
senting), that the printed provision set out was intended, when properly 
filled out, to be applicable only to sea carriage, and was no part of the 
contract made by the policy in question, and that when a tank car of oil 
covered by the policy, had been delivered by the railroad which trans- 
ported it to the insured, by being placed by its direction upon its 
private siding alongside its warehouse, the oil was no longer ‘‘in 
transit,’’ within the terms of the policy. 


Corporations: Enciish Company Law — Improper ALLOTMENT OF 
SHares — MEASURE OF THE Damaces — DaTE For ASCERTAINING VALUE 
or SHarEs. —In the case of Shaw v. Holland,* the English Court of 
Appeal hold that in fixing the measure of damages, the proper date for 
ascertaining the value of shares in a company, which have been improp- 
erly allotted, is the date when they were so allotted, that being the time 
when the allottees received the property for which they have to 
account; and the measure of damages ought not to be the highest price 
obtained on the sale of small batches of shares. Decision of North, J., 
on this point reversed. 


Monicipat Corporations: WHat ConsTiITUTES ‘‘ A REASONABLY SAFE 
ConpITION FOR TRAVEL ’’ wiTtH Respect To City StrREETs. — In the case 
of Denver v. Moewes,® this question was considered by the Court of 


1 108 Fed. Rep. 48. 


3 60 Pac. Rep. 986. 
2 82 Law Times Rep, 782. 
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Appeals of Colorado, in a clear and satisfactory opinion by Wilson, J. 
The plaintiff sustained an injury by driving into a gully which the City 
of Denver had permitted to exist in one of its streets. In an instruc- 
tion given at the request of the plaintiff, the trial court told the jury 
that it was the duty of the city to keep its sireets, at the place where 
the accident happened, ‘‘ in good order and condition.’’ The Court of 
Appeals held that this instruction was technically erroneous, but that 
the error was cured by explanations elsewhere given in the same para- 
graph, and in a separate instruction. In giving the opinion of the court 
on this point, Judge Wilson gave some interesting and sound views as 
to the meaning of the proposition of law, that a municipal corporation 
is bound to keep its streets in a reasonably safe condition for public 
travel. He said: — 


It is urged by defendant that there were two errors in this instruction. In 
the first place, it is claimed that the court erred in declaring, as it did, that it 
was the duty of the defendant to keep the street in question ‘“‘in good order 
and condition’ on and before the time of the accident. We think that in this 
respect the contention of defendant is correct. The duty imposed upon a mu- 
nicips| corporation in respect to its streets is to keep them in reasonably safe 
condition for travel in ordinary modes, with ordinary care, and it is by no 
means an insurer against all accidents which may occur.! 

The words ‘‘ good order and condition’’ are not synonymous with those 
which we have just stated as defining the duty of a city. They have a much 
wider signification, and, when not qualified, a jury might infer and understand 
that it was the duty of the city at all times to keep its streets in absolutely safe 
condition. A street might not be considered in ‘‘ good order and condition,”’ 
according to the usual and proper import of those terms, but still it might be 
in a reasonably safe condition for travel in ordinary modes, with the exercise 
of reasonable and ordinary care. The word ‘reasonably ’’ may involve the 
consideration of many attendant circumstances, such as the nature of the coun- 
try where the street is located, the character of the highway, the care usually 
exercised in reference to such highways, its location in the city, as, for in- 
stance, whether it be in a populous or sparsely settled part, in a business or 
residence portion, whether it be frequently used, and what was the character 
of the use to which it was generally subjected.” 

In the argument much stress has been laid upon the other error assigned to 
the same instruction. It is complained that the jury were, in effect, told that 
the city was charged with the duty to promptly repair an alleged defect in a 
street, after the city had knowledge of its existence, or the circumstances were 
such that knowledge might be inferred. This, standing unsupported and alone, 
withcut reference to the special facts of the particular case as shown by the 


1 Citv of Denver v. Dunsmore, 7 40 Pac. 587; Turner v. City of New- 
Colo. 329; 3 Pac. 705; City of Boulder burgh (N. Y. App.), 16 N. E. 344; Dill. 
v. Niles, 9 Colo. 418; 12 Pac. 632; City Mun. Corp., § 1006. 
of Denver v. Aaron, 6 Colo. App. 234; Dill. Mun. Corp. § 1006. 
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evidence, might in some cases tend to mislead the jury. In City of Boulder y. 
Niles,' it was expressly declared that a municipal corporation ‘is responsible 
only for reasonable diligence to repair the defect or prevent accidents after the 
unsafe condition of the stre: t is known, or ought to have been known, to it. or 
to its officers having authority to act respecting it.” “‘ Promptly.”’ is defined 
by the best lexicographers to mean ‘ quickly,”’ ‘‘ expeditiously,’’ and is so 
understood in common usage. The city might fail to repair a defect promptly, 
and at the same time might use such reasonable diligence in discharging the 
duty as would relieve it from liability for accident. In determining whether 
or not reasonable diligence was exercised in actions of this character, the jury 
are entitled to consider such attendant circumstances that might bear upon the 
question. and to which we have referred in our discussion of the duty with 
which the city is charged to keep the streets in repair. The celetity with which 
a city mizht be required to repair a defect, in order to reli-ve itself of lia- 
bility for injuries therefrom, might be qualified by various circumstances, such 
as the length of time the defect had existed, its cause, the location of the 
street, the amount and volume of travel over its streets. As we have intimated, 
however, such an expression in an instruction might not always be faial. If 
the evidence showed that the defect bad existed for an unreasonable length of 
time, and that the city had actual or constructive knowledge of it, the defect 
in the instruction might be wholly without prejudice. 


Morteace: on Equity or Repemp?:on — Necessity oF Re- 
TURNING THE IDENTICAL THING MorteaGep. —In the case of Rice y. 
Noakes,” recently decided in the English Court of Appeal, the syllabus 
is as follows: — 


The rule against “clogging the equity of redemption,” expressed in the 
maxim ‘Once a mortgage always a mortgage,’’ and clearly recognized by the 
House of Lords in Salt v. Marquis of Northamption,’ is still a sound doctrine 
and has not been in any way impaired by the decisions of the Court of Appeal 
in Biggs v. Hoddinott‘ and Santley v. Wilde.’ Consequently, whatever is 
comprised in a mortg ge secarity must, when the debt is discharged or the 
obligation fultilled, be returned in its entirety to 'he mortgagor, nothi:g being 
permissible which will prevent that result inasmuch as it fetters or impedes 
the right to redeem. A covenant, therefore, in a mortgage of a leasehuld 
public-house to a firm of brewers ‘“ tying’’ the premises — i.e, prohibiting 
the mortgagor and persons deriving title under him from selling on the 
premises during the leasehold te:m malt liquors not purchased from the 
brewers — although valid during the continuance of the security. cannot be 
maintained after the mortgage debt has been duly discharged and the mortgage 
redeemed. Decision of Cozens-Hardy, J.,®° affirmed. 


1 Supra. 5 81 L. T. Rep. 393; (1899) 2 Ch. 
2 82 Law Times Rep. 784. 474. ‘ 
3 65 L. T. Rep. 765; (1892) A. C. 1. 6 81 L. T. Rep. 482; (1900) 1 Ch. 
479 L. T. Rep. 201; (1898) 2 Ch. 213. 
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CriminaL Law: Hearrn Reautations — Tearing Down PLacarps 
Uron A House Stating THAT THERE Is A Case DrPHTHERIA 
Wirnin — In the case of Memphis v. Smythe,' decided by the Supreme 
Court of Tennessee, it appeared that the defendant, a physician, fear- 
ing that his child’s illness was diphtheria, telephoned the health depart- 
ment that his child was sick with what be feared was diphtheria, but 
that another physician had told him it was not. The next day the 
child was practically well, the attending physician assuring him that 
there was no diphtheria. The day after, the health department 
required a report of the diphtheria case at his house, and, although 
told there was no case there, they placarded the house. It was held 
that defendant by tearing down the placard did not violate an ordinance 
requiring placards to be placed on houses containing contagious 
diseases, and probibiting any one but a health officer from removing 
them. 


Corporations: InsoLvency — No Ricut to Prerer One Crepitor 
over AnotHer. — The Supreme Court of Nebraska, as shown in a late 
decision,? sticks to the sound doctrine that an insolvent corpuration has 
no right to prefer one creditor over another, such creditor being one 
of its own officers or stockholders. The numerical weight, but no 
other weight, of judicial authority, is possibly to the contrary. The 
doctrine that a corporation can prefer its own directors and stock- 
holders as its creditors is essentially the same as the doctrine that a 
partnership can prefer one of its partners, would be. The distinction 
between the two classes is entirely metaphysical and unsubstantial. 
And yet there is little doubt that a majority of the American courts 
at the present time hold contrary to the Nebraska court, — a striking 
illustration of the extent to which the habit of refining and indulging 
in subtleties in a profession who, in their ordinary work, are one-half 
of the time on the wrong side, has expelled the sense of justice from 
their breasts and driven common sense from its native seat. 


1 58S. W. Rep 215. . 42 Neb. 740; 60 N. W. 1032; Tillson 

2 Reynolds v. Smith, 82N. W. Rep. v. Downing, 45 Neb. 549; 68 N. W. 
627. 836; Seeds Dry-Plate Co. »v. Heyn 

% Other Nebraska cases toa similar Photo-Supply Co., 57 Neb. 214; 17 
effect are: Ingwersen v. Edgecombe, N. W. 660. 
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CORRESPONDENCE. 


A NEW BUILDING FOR THE SUPREME COURT OF THE 
UNITED STATES. 


To the Editors of the American Law Review: 


On a recent visit to the Supreme Court of the United States, I was struck by 
the gross inadequacy of the quarters which Congress has assigned to the court 
and its judges. I understand that the audience room of the cvuurt is the old 
Senate chamber and is valued for its historic associations; but it is small for 
the hall of a court composed of nine judges, having the conceded power to set 
aside acts of sovereign legislation, and before whom great questions concerning 
the powers of the three departments of the government, and profoundly affect- 
ing the national life, are debated by the most eminent men in the legal profes- 
sion, and whose proceedings are hence likely at times to attract large public 
audiences. The clerk’s office is composed of three rooms of very moderate 
dimensions, and these are the waiting-places of the bar. The clerk and the 
deputies are models of courtesy and urbanity, and have the faculty of making 
lawyers who attend there for the first time feel entirely at ease and at home. 
The same kindly and generous feeling manifests itself on the part of the judges 
in their personal intercourse with the bar. But it is evidently a source of an- 
noyance to the clerk and his deputies that, in transacting the business of the 
court, they are obliged constantly to work in a reception room filled with 
lawyers. The judges are not provided with separate chambers, but, outside of 
the court room, they have only one common room, called ‘* the Robing Room.”’ 
It follows that the chamber work assigned to each judge, such as hearing 
applications for writs of error and the like, must be done at his private resi- 
dence, to his inconvenience and the inconvenience of counsel attending from a 
distance. The library of the court is not on the same floor as the court room, 
but is (I believe) two stories below on the ground floor of the capital building. 
Although the librarian is the perfection of courtesy, especially toward visiting 
strangers, the library room is utterly inadequate to the accommodation of the 
books already there,— dark, crowded and utterly unsuitable for the purpose in- 
tended. These facts can point to but one conclusion, which is that the Ameri- 
can people owe it to themselves, as a mere matter of self-respect and decency, 
to provide their National Court of Last Resort with a separate building, com- 
mensurate with its needs and its dignity. 

Yours very truly, 
FRANK HaRVEY FIELD. 
215 MONTAGUE ST., BROOKLYN, N. Y.. 
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Remarks. — We concur in every word of the above communication. 
We add that the matter will never be taken up and pushed to a com- 
pletion until the bar throughout the country, in their bar associations, 
take it up and press it until it is accomplished. It took years of effort 
and agitation to get the statute of 1891 passed, establishing the United 
States Circuit Court of Appeals; and one of the satisfactory reflections 
of the editors of this publication is that they made the American Law 
Review talk in favor of that needed reform, in season and out of sea- 
son, until it was accomplished. Our correspondent is an influential 
member and secretary of one of the most cultivated law societies of 
which we have any knowledge, the Brooklyn Bar Association. The 
movement might as well commence there as anywhere else and extend 
to other bodies of like character; and it will be found here, as in other 
good undertakings, that a little leaven willleaven the whole lump. 

It would be premature to indulge in any speculation as to what the new 
Supreme Court building should be; but it may be said that its Audi- 
ence Hall should be stately and equal to that of the Appellate Division 
of the Supreme Court of New York in Manhattan; that ample rooms 
should be provided for the clerk, the marshal and their assistants ; 
that there should be a separate Hall of Records, absolutely fire proof, 
as much so as a banker’s vault; that there should be a separate recep- 
tion room for members of the bar, with facilities for writing and dictating, 
equal to that afforded by the best hotel or the best club in the country ; 
that the library room should be on the same floor with the court room, 
and should be ample in its dimensions, not only for the present time, 
but for a long time to come; that each judge of the court should have 
a separate chamber, large and elegantly finished and furnished ; that, 
in addition to a robing room, which should be an ante-chamber of the 
court-room, there should be a consultation room ample in size, suitably 
furnished and provided with a separate library containing those books 
of reference which are most frequently used by the court, so that the 
judges can take them down and examine them in their consultations 
without calling in a page to go to the library for books; and, finally, 
that the Supreme Court building should be down town in the vicinity of 
the great hotels, —if there are any hotels in Washington which may be 
called ‘* great ’’ except in price, — where they will be more convenient 
to counsel attending the court from distant parts of the country, and 
nearer the residences of the judges. ‘This reform will not encounter 
the unworthy species of opposition encountered by'the bill to create the 
United States Circuit Court of Appeals, —a jealousy in the opposition 
party of conferring upon the party in power the appointment of a num- 


* 

& 
. 

5 
4 


926 34 AMERICAN LAW REVIEW. 


ber of new judicial officers. It will be simply a question of making a 
moderate expenditure for a worthy object. The question should not be 
dealt with as a mere question of favor to the judges. They have not 
asked it, and may never ask it. It should be dealt with as a proposal 
not only to treat the judges according to their honor, their merits, 
and the great offices which it is their lot to fill, but to use ourselves 
according to our own honor, our self-respect, and our sense of public 
decency. — Eps. Am. Law Rev. | 


BOOK REVIEWS.! 


TIEDEMAN ON STATE AND FEDERAL CONTROL OF PERSONS AND PROPERTY .— A Treatise 
on State and Federal Control of Persons and Property in the United States, con- 
sidered from both a Civil and Criminal Standpoint. By CHRISTOPHER G. TIEDEMAN, 
LL.D., Author of Treatises on “Real Property,” ‘Commercial Paper,” . “Sales,” 
“ Municipal Corporations,” “ Bills and Notes,” etc. In two volumes. St. Louis: The 
F. H Thomas Law Book Co. 1900. 

This is the second edition, under a new name, of Prof. Tiedeman’s work on 
the Police Power. His original work appeared in the year 1886, in one volume. 
Since that time the developments of the subject have been such as to require 
two volumes for a full and ample treatment. Prof. Tiedeman very aptly sug- 
ges'ed, in his preface to the first edition. that, under our written constitutions, 
the power of the courts had been called into existence by the spirit of con- 
servatism, to resist the encroachments of the most dreadful of all tyrannies, 
the tyranny of an unre-trained democracy. In this suggestion he saw only 
one-half the truth. The judicial power has been call+d into existence to resist 
the tyranny of unrestrained communism and socialism on the one hand, and 
of unrestrained capitalistic greed onthe other. The police power has become 
an antidote to the virus of the Dartmouth College decision, which put the 
private corporation above the sovereign State, the creature above the creator, 
for which decision, in gladness and thankfulness, wé are going to exalt the 
memory of John Marshall on the 4th of February next. By upholding State 
legislation, enlarging the police power of the State over private corporations, 
the couris have found a way to put such limitations upon the operation of that 
decision, as time and expericnce have shown to be necessary to the safety and 
the rights of the pe ple. 

In his preface to the present edition, Prof. Tiedeman says: ‘‘ The great 
economic war, which was predicted in the preface of the first edition, has been 
begun, and has been increasing in intensity and scope for the past t-n years, 
making profound changes in the economic conditions of the people, and calling 
for new legislative attempts at restriction, regulation and suppre-sion. In the 
ninth chapter of the book will be found a very full and comple'e discussion of 
the laws and the cases which bear upon the subjects of liberty of contract, 
upon trades unions and other labor combinations, upon the lawfulness and 
unlawfulne-s of the different labor tactics, upon industrial trusts and trade com- 
bination~, and upon monopolies, both private and governmental. A perusal of 
the fifteenth chapter will disclose important new material which unfulds more 
cle :rly the limitations of the gov: rnmental control of corporate franchises.’’ 
He has also made extensive additions to the chapters on Property, on Corpora- 
tions, and on the Federa Police Power; and, especially, to the chapter on 
Trades and Occupations. 


1 Notices of several other books are unavoidably crowded out of this number.— Eps. 
AM. L, REV. 
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With reference to the commerce clause of the Federal Constitution, Prof. 
Tiedeman also says: ‘It is the common observation of the legal profession 
that the interstate commerce clause of the United States Constitution is slowly 
but steadily, under the adjudications of the United States Supreme Court, ex- 
tending the jurisdiction of the national government over the rights of person 
and property, which at an earlier day in our national history were within the 
exclusive jurisdiction of the police power of the respective States. The con- 
stitutional principles which are involved in this tendency to centralization 
are fully presented in the concluding chapter.’’ It is notable that, in this 
paragraph, Prof. Tiedeman refrains from saying that the decisions of the 
Supreme Court of the United States upon the interstate commerce clause of 
the Federal Constitution, go beyond a true and fair iuterpretation of that clause. 
If he had made such a statement it might well have been challenged. A care- 
ful student of the subject will probably find that in an early day the commerce 
clause of the Constitution, so far as it related to commerce between the States 
(excluding commerce with foreign nations), was deemed to be permissive mere - 
ly, — conferring upon Congress the power to regulate interstate commerce if it 
should see fit to exercise it, but leaving the States free to make such regulations 
as they might see fit, so long as Congress refrained from touching the subject; 
and leaving it to Congress to interfere with State r. gulations which might hamper 
interstate commerce. But here, as in other cases, the Federal Constitution left 
room for a progressive interpretation, and the Supreme Court supplied that 
interpretation by turning the clause into a prohibition against the States, mak- 
ing it mean that so long as Congress should not impose any regulation upon 
interstate commerce, that was tantamount to a declaration on the part 
of Congress that such commerce should be free. This did not prohibit 
the States from enacting and enforcing reasonable inspection laws, health 
laws, and many other laws which might indirectly affect and more or less 
impede the operations of interstate commerce. This was certainly a step 
toward uniformity; it may be that it was a step toward what Prof. Tiedeman 
calls *‘ centralization; ’? but that depends upon the meaning which we are to 
attach to the word ‘' centralization,’’ as thus used. It does not enlarge the 
power of Congress, but it does diminish the power of the States; and few at 
this day will have the hardihood to say that it was not a most beneficial rule 
of interpretation. This rule of interpretation cannot be ranked among recent 
changes, for it was well established before Prof. Tiedeman’s first volume saw 
the light of day. 

In following up this general rule that, in the absence of Congressional reg- 
ulatiou, the meaning of the Constitution is that commerce shall be free, — the 
judges of that court have shown, in most cases, a fortunate breadth of view, 
aud a sound practical sense. They have held, for example, that if an indi- 
vidual or a corporation existing in the State of New York, sends its “ traveling 
man’’ into the State of Missouri, the latter State cannot lay any restrictions 
upon his doing business within its borders, which it does not lay upon home 
merchants, individual or incorporate. They hold, with reference to corpora- 
tions, that when a corporation migrates into another State and setiles there, as 
by establishing a branch office, a manufactory, or a depot, in such other State, 
then with respect to the business which it thus seeks to do in the other State, 
it subjects itself to such regulations as may be imposed by that State, the same 
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novting Contrary to other inhibitions of the Constitution of the United States. 
These well-known doctrines are stated roughly and from memory, and without 
any attempt to state particular qualifications. Looking at them thus, it would 
be difficult to see any ‘‘ centralization’’ in them, but only a wholesome uni- - 
formity, such as is absolutely necessary to the internal commerce of a great 
industrial people, whose country is traversed by great navigable rivers and 
covered with a network of railroads and telegraphs. On the other hand, in the 
Sugar Trust Case, the court, one judge dissenting, refused to extend the so- 
called Federal Anti-Trust Law to a combination of corporations whose plants 
were situated in different States, engaged in refining sugar for sale, which 
combination had the effect of creating an almost absolute monopoly of inter- 
state commerce in that commodity, which effect was the very object of the 
combination,— the court stumbling upon the proposition that they were engaged 
primarily in manufacturing, and only incidentally in selling. This decision 
was certainly the very reverse of centralization. It rendered it impossible for 
the courts of the United States to deal with combinations of this kind. 

The chapter of Prof. Tiedeman on Strikes and Boycotts is replete with in- 
terest, and so indeed is every other part of his work. In dealing with the great 
case of Allen v. Flood,! he seems to fall in with the doctrine of that case, which, 
roughly speaking, is that what a man may lawfully do without malice, he may 
lawfully do for the mere purpose of injuring another, — a doc'rine the propriety 
of which we have challenged in these pages, and still challenge. Moreover, 
while Allen v. Flood, was a decision by a majority of the House of Lords, and 
is hence technically binding upon all courts in England under the doctrine of 
judicial precedent, we do not see that he notes the fact that it was the decision 
of a mere minority of the judicial officers who from first to last®partici- 
pated in it, and that the names of the most renowned judges of England are 
arrayed against the conclusion of the majority of the Lords; while the Lords who 
rendered the decision were for the most part dim stars in the judicial galaxy 
of England. After setting out the reasoning of Lord Herschel at considerable 
length,? Prof. Tiedeman refers to the fact that, in the Chicago Laundry Case,? 
the court distinguished the case of Allen v. Flood, but it does notfrefer 
to the fact that in the later case of the IJnter-Ocean Publishing=Co. v. 
The Associated Press,‘ in dealing with the motion for rehearing, thetsame 
court emphatically denied the authority of Allen v. Flood, and pointed out 
that it was a decision by a minority of the judges of England who partici- 
pated in it, that the Lords rendered their decision against the views of a 
majority of the judges of England who were called upon to give their opinions 
at its bar, and that it ought not to be regarded as authority in this country. 
This last case,’ though of far-reaching importance, seems almost tofhave es- 
caped the attention of Prof. Tiedeman, for he merely tacks it upon his text at 
page 361 in this way: ‘‘ And the by-law of the Associated Press Association, that 
its members shall not receive or furnish ‘ the regular news dispatches of any 
other news association covering a like territory and organized for a like pure 


1 (1898) A. C. 1. 456 N. E. Rep. 822. 
2 Page 454, et seq. 5 Inter-Ocean Publishing Co, v. The Asso- 
3 Doremus v. Hennessy, 176 Ill. 608; s.c. ciated Press (Ill.), 56 N. E. Rep, 822. 

52 N. E. Rep. 924; rehearing denied 54 N. E. 

Rep. 524. 
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pose,’ was held by the Court of Appeals of New York to impose only a reason - 
able restraint upon trade, and hence was valid and binding upon the parties to 
the contract.!. But the Supreme Court of Illinois has reached a contrary con- 
clusion on the identical question.’ ? 

Prof. Tiedeman evidently supposes that the defendant was the same cor- 
poration in both of these cases. In this he is mistaken. The defendant in 
the New York case was a local organization, called the New York Associated 
Press, whose operations were very limited in their scope. The defendant in 
the lilinois case was the great Chicago news trust, called the Associated Press, 
organized under the statute law of Illinois, in the year 1892. While the cases 
are similar, there are very substantial points of difference between them. The 
Illinois Associated Press had, through an exclusive contract With the Reuter 
Telegram Company of London, secured a practical monopoly of the news- 
gathering and distribution of the world. What the Supreme Court of Illinois 
held,— but what Prof. Tiedeman does not say that it held,— was that the cor- 
poration was a common carrier of news, and was obliged to serve with its news 
any newspaper applying for the service on equal conditions with those who 
were already receiving that service, and hence that it could not expel from its 
so-called membership the Jnter-Ocean newspaper, because that company was 
buying and selling news of its own. 

We shall not attempt to give a synopsis of the subjects included in these 
two volumes, because, on turning them over, we find that everything which 
could possibly be treated of as relating to the police power has been dealt 
with, —even the subject of the free coinage of silver at the ratio of 16-1, and 
the Legal Tender decision.® 

Prof. Tiedeman has evidently put more of his own thought into these 
volumes than into any other of his published works. It will easily stand as his 
best work, and as one of the best works on any title of the American law. 


ANDREWS’ AMERICAN LAW.— American Law: A Treatise on the Jurisprudence, Consti- 
tution and Laws of the United States. By JAMES DEWITT ANDREWS, Editor of 
“Wilson’s Works,” “ Andrews’ Stephen’s Pleading,” “‘ Cooley’s Blackstone ” (fourth 
edition), etc. Chicago: Callaghan and Company. 1900. 

Want of time and space preclude us from attempting anything in the nature 

of areview of this great work, in our present issue. It is comprised in a 

single volume of 1307 pages. Within this compass, the learned author has 

attempted to state, though necessarily in brief outline, the entire American 

Law, both subjective and adjective. A great effort has been made to reduce 

the heterogeny which we call American Law to an accurate avalysis. At the 

outset, he classifies the whole subject of American Law, except International 

Law, which could hardly be regarded as American Law, and which is not 

treated, under the general head of Municipal Law. This title of Municipal 

Law is divided into two great subtitles, Persons and Things. The subtitle of 

Persons, is, in turn, divided into Public Persons and Private Persons. The 

subdivision of Public Persons is, in turn, divided into the two subdivisions, 

the People and the Magistrates. Again, the People are treated in two classes, 
1 Citing Matthews v. Associated Press, 2 Inter-Ocean Publishing Co. v. The Asso- 
186 N. Y. 333. ciated Press (Ill.),56 N. E. Rep. 822. 
3 Vol. I, § 92. 
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the Nation and the States; and under these two classes are ranked the Public 
Domain and Systems of law. The Magistrates in turn are divided into National 
and State Magistrates. Again, the National Magistrates are Legislative, Exec- 
utive and Judicial. State Magistrates are General Officers of the State and 
Local Officers of the State. The General Officers of the State are Legislative, 
Executive and Judicial; tiie Local Officers of the State are Public Corporations 
and Municipal Corporations. 

Coming back to Private Persons, our author describes the several classes 
into which he divides them, which are Private Corporations, Natives, Denizens, 
Citizens and Aliens; next, he treats of their Civil Rights, which he describes 
under the head of Political Rights, Personal Security, Personal Liberty, and 
Equality. His next subdivision, under the head of Private Persons, is the 
Domestic Relation, which he deals with under the successive heads of Husband 
and Wife, Parent and Child, Guardian and Ward, and Apprentices. 

Returning now to, Things, we find that the learned author divides this title 
into Things Personal and Things Real, that is to say, Real Property. Under 
the head of Things Personal, he defines two species, consisting of Chattels and 
Choses. He then deals with Modes of Transfer, which are by Contract, De- 
vise or Will, and by Descent. Under the head of Tran-fers of Personal Prop- 
erty by Contract, he embraces, first, the Elements of Contracts and next Certain 
Species of Contracts. Under the head of the Elements of Contracts he treats 
of Parties, of Assent, of Form, of Consideration, and of the Subject Matter. 
Under the head of Species of Contracts he treats of Agency, of Partnership, of 
Master and Servant, of the Sales of Chattels, Mortgage of Chattels, Bailments 
(in outline), Innkeeper and Guest, Common Carriers, Insurance, Guaranty and 
Surety, and Negotiable Instruments. Then he has a separate chapter on the 
Law of Actions; and, as the analysis of this is printed on a separate page, we 
do not discover exactly where it comes in, in his general chart. It is divided 
into Judicial Establishments and these are subdivided into National and State. 

The next subdivision of Actions treats of Courts and their Jurisdiction, of 
the Elements of Causes, of Forms of Action, of Parties to Actions, of Plead- 
ings, of Practice, of Evidence, and of Appellate Jurisdiction and Procedure. 
There is a final Chapter on Crimes and Criminal Procedure. 

The author’s subdivision of Things Real is divided into three heads: of 
Things Corporeal and Things Incorporeal; and the title Things Incorporeal is 
subdivided into Lands and Fixtures. The second subdivision of Things Real, 
treats of Ownership, and this in turn is subdivided into five topics, Original 
Source of Private Ownership, Manver of Creating Property in Land, the Ca- 
pacity of Persons to Take Property in Land, the Character of Ownership which 
the Individual may Acquire, and herein of Property Contrasted with Tenure, and 
Restraints on Power and Mode of Alienation. The third subdivision of Things 
Real is Estates, and this subject is considered in five aspects: 1. With Refer- 
ence to the Quantity of Interest, or the Duration of Enjoyment; 2. Nature of 
Interest and Character of Possession; 3. As to the Time when Possession may 
be enjoyed; 4. As to the Certainty of Continuance; and 5. As to the Number 
and Connection of Tenants. 

With reference to the Quantity of Interest or Duration of Enjoyment, the 
subdivisions are into Freeholds and Less than Freeholds, with a consideration 
of Chattels Real. Freeholds are again divided into Freeholds of Inheritance 
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or in Fee, and Freeholds not of Inheritance, Life Estates. Freeholds of In- 
heritance or in Fee are subdivided into Fee Simple Estates, Estates in Fee Tail 
(obsolete), and Base Fee. Freeholds not of Inheritance or Life Estates are 
subdivided into Estates for Life or pur auter vie, embracing Estates Jure 
Uxoris, by the Curtesy, Dower, Community, and Homestead. Estates Less than 
Freehold are Estates for Years, at Will, on Sufferance, and from year to year. 

Coming back to the Nature of the Interest in Estates and Character of Pos- 
session, we find these divided into: 1. Legal Estates; 2. Equitable Estates. 
Legal Estates yield to three divisions: 1. Ownership (freeholds); 2. A Ten- 
ancy (less than freehold); 3. Interests without Possession, with or without 
Occupancy. These interest are divided into Easements or Servitudes, licenses, 
Commons, Rents, Annuities and Franchises. Equitable Estates, in their turn, 
are treated of under the two classes of Uses and Trusts, and Powers. 

With reference to the Time when an Estate may be enjoyed, the author 
treats of the subject under the heads of Possession, Remainder and Reversion. 

With reference to the Certainty of the Continuance of estates in land, the 
subdivisions are: 1. Absolute; 2. Determinable; 3. Conditional; and, under 
this last head, Mortgages. 

With reference to the Number and Connection of Tenants, the subdivisions 
are: 1. In Severalty; 2. Joint Tenancies; 3. As Partners; 4. Tenancies in 
Common; 5. Tenancies in Coparcenary; 6. Tenancies by Entireties. 

Coming back to the subdivision of Title to Real Property, this is first divided 
into Title by Descent, and Title by Purchase. Title by Purchase is in turn 
divided into: 1. By Feoffment, that is, by Delivery of Possession with Intent 
to Transfer Ownership; 2. By Grant; 3. By Devise; 4. By Accretion; 5. By 
Operation of law and Act of Party. 

Title by Grant is in turn divided into Deeds, Covenant to stand Seized, 
Lease, Release, and Parol Partition. 

Title by Operation of Law and Act of Party is divided into Prescription, 
Dedication and Estoppel. 

Then there is the ‘‘ Anatomy of a Deed,”’ the vivisection of which need not 
be gone into. 


Such is the classification under which our author has attempted to deal with 
all the principal topics of our American law, — not only our public or govern- 
mental law, but also our law of private rights and the remedies afforded by our 
law for the enforcement of those rights. We are not sure that it is not the 
best classification of which the subject is capable. We confess ourselves some- 
what careless and ignorant on the subject of legal classification. At the same 
time, we quite understand the idea advanced by Prof. Andrews in his preface, 
that a thorough classification of the law is necessary to a scientific understand- 
ing of it in its entirety. We notice that, in this classification, everything is 
arrayed under the head of Municipal Law except International Law, which is 
not treated in this work. We venture to suggest that, in the next edition, 
which must soon appear (this edition being obviously «xperimental), the classi- 
fication should be changed so as to include all that part of the work which con- 
sists of an exposition of our American systems of government, under some 
such head as Institutional Law, or Governmental Law, while treating the rest 
under Municipal Law. It will appear, on the examination of this book, that 
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about one-half of it relates to the discussion of governmental institutions, 
and the other half to brief expositions of rules of law and procedure. 

The extreme brevity with which the author has been obliged to treat every 
topic under consideration in order to condense his treatment of so wide a sub- 
ject into a single volume, suggests the propriety of making the next edition 
consist of two volumes. We suggest the word Institutional or the words 
Institutional Law, to a man who has studied the ques ion of classification much 
more than we have or can, with diffidence, and with the statement that we use 
it in the sense in which Chief Justice Marshall used the expression, ‘ Civil in- 
stitutions ’’ when, in the Dartmouth College case,! he said: ‘* The framers of 
the Constitution did not intend to restrain the States in the regulation of their 
civil institutions adapted for internal government.”’ If this amendment of his 
classification receives criticism, it will be a criticism of the name only; the 
criticism will not extend to the propriety of such a general subdivision; if it 
does, the author may retort, in the language of old John Milton, ‘* Me, of these 
not skilled or studious, higher argument remains.’ And the filling in of this 
great scheme of legal classification, so as to state in outline what the American 
law is under every subdivision, is indeed a ‘“‘higher argument’’ than the 
classification itself. It is in this that the work of the author challenges ad- 
miration. It is at once compact, clear and elegant. His preface is one of the 
best models of good English which it has been our pleasure toread. In re- 
spect of its style, his work will stand among the first legal classics of England 
and America. We feel sure that we will not be taken up and put in the wrong, 
if we say that neither Blackstone, nor Kent, nor Story, nor Greenleaf surpasses 
it. 


Then, as to what is perhaps more important, the substance of the work, we 


admit having turned it over and over again in the endeavor to find something 
to nibble at in the way of criticism. 

Once upon a time, the writer made an experiment of reaching in the dark to 
a book shelf for any book upon which his hand might chance to fall, and of open- 
ing it at random, like Annie Lee, who “ desperately sees the Holy Book, and 
suddenly set it wide to find a sign.’? Passing the book to another to read, the 
light was turned up and the passage read was: — 


He that has light within his own clear breast, 
May sit 1’ th’ centre and enjoy bright day; 

But he that hides a dark soul and foul thoughts, 
Benighted walks under the mid-day sun, 
Himeelf in his own dungeon. 


Instantly came the impression of being in the presence of an old master: a 
master of English thought, of English expression, and of honest English feel- 
ing. ‘You are reading from Shakespeare.’’ “No, not from Shakespeare,” 
was the reply. ‘* Then, from Sir Walter Raleigh.’ ‘ No, not from Sir Walter 
Raleigh.” ‘Then, from John Milton.” ‘ Yes, from the Mask of Comus.”’ 

Afterwards the writer tried the experiment again and again, of opening the 
poetical works of John Milton at random, and every time with the result that 
the feeling came over him of being in the presence of a master. 

He has acquired the same feeling in turning over the pages of this book. 


1 Dartmouth College v. Woodward, 4 4 heat. (U. S.) 518, 629. 
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There may be errors in it— there must be. But everything on which our eye 
has fallen in a vain search to find something wrong, has been stated with the 
greatest accuracy and with consummate skill in the choice of words to express 
ideas. 

We did come across one slight mistake, and one which points to a deficiency 
in the work, either in its body or in its index. We found a statement to the 
effect that the British Privy Council and Cabinet are the same thing. Macaulay! 
traces the growth of the Cabinet as distinguished from the Privy Council, 
showing, as we now remember it, that the Privy Council became too numerous, 
too discordant, and too leaky, for an efficient advisory body surrounding the 
King; so that he selected from his general council a number of special advi- 
sors, in whom he reposed especial trust and confidence, and took them into his 
separate room called “‘ the Cabinet; ’? whereby, the Cabinet became a sort of 
advisory committee of the Privy Council, or, as we call it in America, a ring 
within a ring. ; 

Looking at the index of ‘the present work for the purpose of reassuring our- 
selves with regard to this statement of the author, we did not find the word 
‘Cabinet.’ Turning to the letter P., we did not find the words “ Privy Coun- 
cil.’’ But, under the letter C., we did find the word ‘‘ Corpse’’ with a state- 
ment of property rigiits in a corpse, and of the law relating to the unlawful 
dissection of a corpse. Finally, we did find in the index under the word 
‘* President,’’ a statement that the Cabinet is his council. This put us upon 
the statement of the author that the English Cabinet was a Privy Council. His 
brief words are, referring to the King: ‘“‘ He had also his Cabinet or Privy 
Council.’ 

The great brevity to which the author has been driven with respect to every 
subject under consideration, in the endeavor to treat the American law in one 
volume, is shown by the fact that the President’s Council or Cabinet is treated 
of in twelve lines of h's text,and no more.? It will suggest possible inquiries 
with reference to the question whether this work is not susceptible of improve- 
ment with respect to what it takes in, and what it leaves out. [t should seem 
that the cabinet or advisory council of the President should have been more 
largely treated and that the statutes creating the different departments and 
defining ithe powers of their incumbents, should have been cited, so that the 
student might follow the matter up in any relation by examining the statutes 
themselves. 

The reply to this, of course, is that, having reference to the compass and 
character of the work, everything upon which it touches must be treated with 
the like brevity, and that it is a strange criticism of a work, that there is not 
enough of it. Exactly this will, we believe, be the point where fair criticism 
to this work will land; that there is not enough of it— that it is so good that 
we ought to have more of it. 

Cavilling in small matters is always permitted in the work of a reviewer, 
and we ‘‘ have a few things against thee.”’> Although this work is printed by 
the best law printers in this country, the State Journal Printing Company, of 
Madison, Wisconsin, yet it is disfigured by the use of large italics, in the form 
of what printers call ‘‘side-heads,’’ as captions of the different sections. 


1 Hist. Eng., I, 197, 198. 


2 Section 380. 


8 Rev. IL. 14, et passim. 
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Then, in the different sections, catch words in small italics are frequently 
thrown in without much apparent reason. These subsections are not num- 
bered, and possibly they might better have been erected into sections and 
numbered serially with the others. 

Then, with regard to that important part of punctuation called paragraphing, 
this book is bad—very bad. The pages are disfigured by being broken up into 
short paragraphs; these paragraphs having no relation to the progress of the 
discussion. A text should never be broken up and paragraphed, unless a new 
subject or a variation of the subject under discussion, is reached. One might 
as well use periods in the place of commas, as to use paragraphs where none 
are required by the sense, or the progress of the discussion. 

The number of cases cited in this work is about 5,000. This is not a great 
number, considering the magnitude of the work and the variety of the topics 
under discussion; but it must be kept in view that the object of the author has 
been not to furnish a digest of decisions upon the various subjects which he 
treats, but rather to cite enough of the principal cases to furnish a short but 
clear exposition of the American law with reference to those topics. 


RUSSELL ON THE POLICE POWERS OF THE STATE.—The Police Power of the State, and 
Decisions Thereon, as illustrating the Development and Value of Case Law. By AL- 
FRED RUSSELL, LL.D., of the Detroit Bar, Pres. Mich. Polit. Science Asso. Chicago: 
Callaghan & Company. 1900. 


This is a monograph of 221 pages, all told, written by one of the ablest 
lawyers in this country, who stands easily at the head of the Bar of Michigan, 
in whose office Mr. Justice Brown of the Supreme Court of the United States 
was a law student, who was the first President of the Michigan Bar Association, 
and who has enjoyed the honor of holding the office of President of the Ameri- 
can Bar Association. 

Dr. Russell advances his own opinions where they seem to be required, and 
his readers will generally concur with them, and always consider them respect- 
fully, for they are the opinions of a mature lawyer. In dealing with the 
adjudged cases, his text is noted for two qualities: the critical discrimination 
with which he draws them into comparison with each other, and the general 
compactness of his text in dealing with them. The nine chapters into which 
the work is divided relate to the development of law in general; the general 
scope of the police power; the police power as exercised in the administration 
of justice by the State; limitations on the police power respecting freedom of 
contract; the constitutional obligation of equal protection; the State police 
yower as to public health and safety; the State in relation to its police power 
over corporations; limitations of the police power arising from the Federal 
power over commerce; the police power concerning property in business, with 
general conclusions. In a circular which accompanies this book, and which 
bears the ear-marks of the learned author, the scope of the work is thus set 
out: — 


The range of topics treated includes many of those questions uppermost in the public 
mind to-day, and about which there is spirited controversy. The legal aspect of these 
topics is presented clearly and concisely, based upon the most recent decisions. Modern 
statutes interfering with the ordinary concerns of life are discussed; also the limits of 
governmental control over persons and property, the use of the police power in legislation 
concerning hours of labor, times and modes of payment of wages, company -stores, de- 
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partment-stores, membership of labor organizations, the boycott, trusts, so-called “ goy- 
ernment by injunction,” trade-monopolies, employment of women and children, relations 
of employer and employé, equal protection, transportation corporations, embracing ferry, 
navigation, electric railway, light, water, telephone, and bridge companies; authority of 
the legislature to regulate public and private rights; collisions between the Federal com- 
merce-power and the State, waterways, the encroachments of new enactments in the 
regulation of business and enhancing of wages. 


From another statement in the same circular, we conclude that Dr. Russell is 
a profound believer in the doctrine of judicial supremacy, and in the doctrine 
that it is the office of the courts, assisted by the bar, to save the people from 
themselves. .The following is the language referred to: — 


Two general purposes run through the book: first, the vindication of judiciary or case 
law,—the elasticity of which enables the judges to adapt it to the varying conditions of 
society, and the requirements and habits of the age in which we live—as against the 
rigidity of codified law, not continuing in harmony with the wants, usages and interests 
of the generation to which it is immediately applied; second, the inculcation of the doc- 
trine that reliance must be had upon the wisdom and discretion cf the courts, supported 
by the bar, in firmly enforcing the limitations of the constitutions upon the police power, 
and in checking the enactment into valid law of the theories of the populist against the 
property-holder. Mr. Russell believes that American liberty, in the conduct of life and 
the conduct of business, rests in the guardianship of the courts, and of a watchful and 
intelligent bar; and that the people have more confidence in their jadges than in their 


legislators. 

There is no doubt that the people have more confidence in their judges than 
in their legislators. Although in many States where the judges are elected by 
the popular vote, a lawyer must go through a disgraceful sweating process in 
order to reach the judicial bench, — yet a sound and learned lawyer, even after 
he has been besmirched by going through this process, is looked upon with 
much greater respect by the people than the callow young lawyer or the saloon 
keeper, or the ward politician, or the contractor,— who, without knowing any- 

* thing about the existing law, goes to the legislature to participate in the wran- 
gle which ends inthe making of a multitude of diverse, ill-considered, 
inconsistent and contradictory statutes for the government of the people, 
which the people never read, which are not, in the process of public distribution, 
ever placed in their hands, and to which they never pay much attention. What 
is more absurd in this legislative process is that while the legislators grind out a 
diathesis of statutes, they always fail to provide adequate machinery for en- 
forcing them; the prosecuting attorney has not time to make himself acquainted 
with their provisions, or, in many cases, even to read them; and their parsi- 
mony refuses to furnish him with an adequate official staff to whip the people 
into subjection to them. 

On the other hand, no one can read our ancestral history without becoming 
convinced that the judges of England, appointed by the Crown, did little or 
nothing for popular liberty, but were often the subservient tools of tyranny,— 
as in such infamous cases as those of Jeffreys and Scroggs, — while the halls 
of a free parliament, elected by the people, albeit the suffrage was very 
restricted, were the rallying places of liberty. This was especially so in the 
American colonies in Revolutionary times. The judges, as a general rule, did 
as little for liberty as did the colonial governors, both appointed by the Crown; 
but the rallying places of liberty were in halls of legislation where the repre- 
sentatives elected by the votes of the people met. It was there that the glove 
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was thrown down to the King; it was there that the words rang out: ‘‘ If this 
be treason, make most of it.’’ It was there that the defiant cry was uttered: 
“ Give me liberty or give me death.”’ 

In this country many of the elective judges are as subservient to the railroad 
companies as the appointive judges in England were subservient to the Crown. 
A chapter of judicial subserviency to railroads in this country could be written 
that would exhibit a most disgraceful phase in our American judicial adminis- 
tration. It would show that the Federal judiciary and notably the Supreme 
Court of the United States, are better guardians of the rights of the poverty- 
stricken litigant, in his struggle with wealthy and powerful railroad corpora - 
tions, than the elective judges of the States are. It would show that decisions 
are rendered day after day by the railroad - ridden judges of this country, elected 
by the popular vote, after going through the slum process of buying their 
nominations, which have never been, and could not be, rendered by the judges 
who sit in the law courts of London. 

This book of Dr. Russell is printed in large, open and pleasing type. Itisa 
book which ought to be read seriatim; it ought at once to be put on the read- 
ing list of our law schools and, where practicable, used as a text-book. 


NORTON ON BILLS AND NOTES.—Third Edition. Handbook of the Law of Bills and 
Notes, by CHARLES P. NORTON, Lecturer on Bills and Notes in the Buffalo Law School. 
With an Appendix Containing the Negotiable Instruments Law. By Francis Bb. 
TIFFANY. St. Paul, Minn.: West Publishing Co. 1900. 

This is one of the volumes composing what is known as the “ Hornbook 
Series,’”’ and is, we believe, the only work in that series which has reached the 
third edition. Various opinions have been expressed concerning the value of 
the Hornbook Series as a whole; but all agree that there are some excellent 
works in it. The volumes of that series are, as our readers know, but little 
more than one-half the size of the ordinary law volume, and are sold at but 
little more than one-half the price of the ordinary law volume. They seem to 
be useful in a double relation: first as elementary books in the hands of 
students; and, secondly, as useful books upon the shelves of young lawyers 
who are obliged to economize in the matter of their libraries. For example, a 
young country lawyer, inthe beginning of his practice, might not be able to 
buy the extensive work of Daniel in two volumes, or that of Randolph in three 
volumes; but might be glad to have the opportunity of investing in an outline 
work sold at a very moderate price, which would assist him through all the 
ordinary difficulties of his practice, so far as negotiable instruments were con- 
cerned 

This book is written on the plan of many modern works, which is to state 
leading doctrines or propositions in the form of rules, printed in conspicuous 
type, to print in the same way the leading exceptions to those rules, and then 
to furnish a commentary upon them showing in what manner they are applied 
and misapplied. The value of this work to students is enhanced by the plan of 
printing in capitals the names of the cases cited in the foot-notes, which are 
to be found in three collections of cases on bills and notes, used by students in 
the law schools, — known as Ames’ Cases on the Law of Bills and Notes, Huff- 
cutt’s Negotiable Instruments, and Johnson’s Elements of the Law of Nego- 
tiable Contracts (second edition). The editor of the present edition expresses 
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his obligations to Prof. Ames and to Prof. Huffcutt. The present editor has 
done wise in printing, in the form of an appendix, the Negotiable Instruments 
law as adopted by the legislature of New York, which is founded on the English 
statute drawn by Judge Chalmers, and counterparts of which, with some 
variations, have been adopted in fourteen other states, and in the District of 
Columbia. 

Our impressions of this work, acquired from a brief examination, are very 
favorable. It seems scarcely necessary to say this with respect to a work upon 
which the legal profession has stamped its approval, as shown by the fact that 
in seven years it has reached its third edition. 


ELLIOTT ON ROADS AND STREETS, SECOND EDITION. —A Treatise on the Law of Roads 
and Streets. By Byron K. ELLIOTT and WILLIAM F. ELLIOTT, Authors of “‘ General 
Practice,” “‘ Appellate Procedure,” “The Law of Railroads.” Indianapolis-Kansas 
City: The Bowen-Merrill Company. 1900. 

The authors of this work have done well to allow a period of ten years to 
elapse between their first and second editions. The issuing of frequent edi- 
tions of legal treatises overtaxes the patience and the pecuniary resources of 
the profession. In their preface to this edition the authors say that thousands 
of highway cases have been decided since the date of the original publication, 
and that a fairly comprehensive text-book might be written upon the subject, 
if there were no other authorities than those which cite the first edition of their 
work. If this statement is accurate, the courts must have paid an unprece- 
dented tribute to the work of the authors. They also say that some questions 
upon which the authorities were rare or in hopeless conflict ten years ago, are 
now settled, while other doubtful questions have arisen to take their place. It 
thus appears that in this department of the law, as in every other, changes are 
steadily proceeding, and that the knowledge of the judge and of the practicing 
lawyer must move forward step by step, and keep pace with those changes. 
These statements prepare us to receive without surprise another statement, which 
is that this book has grown from about 800 pages in the first edition to about 
1,300 pages in the present, and that many thousands of cases have been added 
to the list of citations. The number of cases cited has now risen to nearly 
13,000. With this showing the authors need scarcely to apologize that they 
cannot hope to have considered every question that might perhaps be included 
within the scope of the title of their work, or to have cited every decision even, 
upon the subjects which they have attempted to treat. Their statement that 
they have tried to make the work as thorough and comprehensive as it was 
possible to make it within the limits of one volume, is well borne out by an 
examination of the work itself; and we may presume to add that they have 
succeeded in this attempt to a remarkable extent. The thirty-eight chapters 
into which the work is divided, cover such a wide range of subjects as to drive 
the reader to an inquiry as to what could possibly have been left out. These 
subjects are: Public roads, streets and alleys, bridges, turnpikes, dedication, 
prescription, appropriation of property for roads and streets; what constitutes 
a taking, what property may be taken, extent of the taking, compensation, tri- 
bunals for the assessment of benefits and damages, parties and notice in pro- 
ceedings to establish roads and streets, the application or petition, concerning 
procedure in appropriation cases, review by appeal and certiorari, locating and 
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opening public ways for travel, urban and suburban servitudes, legislative con- 
trol of public ways, local control of roads and streets, drains and sewers in 
highways, improvements and repairs, proceedings to improve, rights and libili- 
ties of contractors, assessments for improvements and repairs, neglect of duty to 
repair, obstruction and encroachments, liability of highway officers, rights and 
remedies of abutters, liability of abutters, boundaries and incumbrances, street 
railways, railroad crossings, railroads in streets, electric wires and poles in 
streets, travel on roads and streets, actions for personal injury, abandonment, 
vacation, and reversion. 

We do not know the extent to which the writing of this very satisfactory 
work has been apportioned between Judge Byron K. Elliott and his talented 
son, William F. Elliott. Judge Elliott was formerly a member of the Supreme 
Court of Indiana, and a lecturer in the law department of the Northwestern 
University at Chicago. Though possessed of a competency, he prefers the 
conflicts and the excitements of legal practice to a dignified retirement, and 
can be found trying cases before juries with a skill matured by learning and 
experience, and with a dignified earnestness which, conjoined with a high 
personal character, make him a formidable opponent. 

On turning over the psges of this work, we do not detect any disparity of 
style, such as might indicate that one part had been written by one of the 
learned co-authors, and the other part by the other; so far as we have had 
time to examine the work the style proceeds from beginning to end with sub- 
stantial uniformity; p:opositions are stated briefly and yet with adequate full- 
ness, and with lawyer like accuracy; the citations bear out the propositions 
to which they are respectively cited, and indicate an examination of the 
decisions, case by case, numerous as they are. 

In the first edition the authors said: * We have freely stated our opinions 
upon many doubtful and unsettled questions. If our opinions are found to be 
erroneous, as some of them may be, our errors, when discovered and corrected, 
will serve to set the true rules in aclearer light; and to that extent we shall have 
done some good, even if we bave erred. Upon many poiuts we have found con- 
flict, and, where we have found this, we have brought together the conflicting 
cases; not, however, always yielding our adherence to the side supported by 
the greater number of cases, but often giving it to that side, which, as we be- 
lieve, ‘hath the better reason.’’’ Certain’y an author who has made a study of 
his subject so extensive as the present authors have, need make no apology 
for expressing his own opinion in cases where the courts are in conflict, or 
for taking the side of the minority, where he believes the majority to be in the 
wrong. No judge who takes up and hurriedly studi:s a mere segment, a mere 
corner, a mere piece of cornice or frieze of the law of a subject, can be as well 
qualified to express a mature opinion with reference to it, as the authors of a 
work in which they have bestowed long and deliberate study upon the whole 
subject as a system,can be. Judges want to know the opinions of such writers 
and the reasons upon which they base their opinions; and their opinions 
often, as has happened in this case, influence the trend of judicial thought and 
serve to shape and to harmonize our jurisprudence. 

The index to this work ought not to be passed by unnoticed. Itis prepared by 
Frank L. LitTLeTon, of the Indianapolis bar; and the authors justly say in 
their preface that it ‘‘is exceptionally complete and exhaustive.’’ In the in- 
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dexing of 973 pages of text, Mr. Littleton has consumed 201 pages The heads 
under which he has distributed the matter which he has indexed are very numer- 
ous, and one should have no difiiculty in finding, vith the aid of this index, 
anything in the book. So far, we have had none. 

It is gratifying to an author who takes pride in his work to have a publisher 
who takes equal pride in his work; who will bring out a book in a clean and 
creditable shape, or not at all; and who has the ability and the enterprise to 
bring it to the attention of the profession. A law book that is not sold and 
distributed among the profession fails of the primary purpose of writing it and 
printing it. A book might as well never have been written and printed as, after 
being written and printed, to be allowed to lie wrapt up on the shelves and in 
the cellars of an unenterprising publisher. This work is cléanly and well- 
printed, with good fresh type, and on good-clean white paper. The enterprise 
of the publishers succeeded in distributing many thousands of copies of the first 
edition among the profession, thereby greatly enhancing the influence of the 
work. We hope and expect that the same result will be achieved with the 
present edition. A subject thoroughly aud comprehensively studied; 
its subdivisions aptly classified and grouped; the whole ably written 
up and clearly presented, though without unnecessary detail; a great 
amount of matter thus stated and presented, compressed between the lids of a 
single volume and supporied by a great array of judicial citations; the volume 
cleanly and beautifully printed, and well bound; brought to the attention of 
the profession and marketed by able and pushing business men; — these things 
go to make up the tout ensemble of a successful law book, and we have them all 
here. 


WAIT ON THE LAW OF OPERATIONS PRELIMINARY TO CONSTRUCTION IN ENGINEERING 
AND ARCHITECTURE.— The Law of Operations Preliminary to Construction in Engi- 
neering and Architecture, Rights in Real Property, Boundaries, Easements, and 
Franchises. For Engineers, Architects, Contractors, Builders, Pablic Officers, and 
Attorneys at Laws. By JOHN CASSAN WAIT, M.C. E., LL. B. (M.C. E. Cornell; LL.B. 
Harvard), Attorney and Counselor at Law and Consulting Engineer; Member of the 
American Society of Civil Engineers; Sometime Assistant Professor of Engineering, 
Harvard University; Author of ‘‘ Engineering and Architectural Jurisprudence.” First 
Edition, First Thousand. New York: John Wiley & Sons. London: Chapman & 
Hall, Limited. 1900. 

The title of this book is curious. No one but an engineer or architect would 
think of writing a law book under sucha title or upon such a subject. The 
lawyer will be curious to know what is included in it. It begins with the 
divisions of property, kinds of property, land, etc.; next it treats of the owner- 
ship of land and estates; next of title to property and how acquired; next of 
the conveyance of land and the essential elements of deeds. Then we have 
chapters on rights in water; rights of riparian owners and the appropriation 
of water; water for irrigation in arid countries; detention of the waters of 
streams, on mill and mill rights; diversion and obstruction of waters in streams; 
protection of banks and structures from waters; supply of water and ice, in- 
cluding water companies and water works; rights in regard to surface-waters; 
fouling and pollution of surface waters and streams; public and private rights in 
navigable waters; subterranean or underground wat-rs. Then there isa chapter 
on electricity, but this comprises but six sections Lightand air as an incident 
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to land are treated in seven sections. The lateral support of land, which does 
have some connection with architecture, building and engineering, is treated in 
the chapter which contains a general consideration of the rights of land 
owners, which includes such subjects as line-trees, fruit trees, overhanging 
branches, destruction of trees, etc. Then there is a chapter of five sections 
on interference with or invasion of property rights by surveyors. Then several 
chapters are devoted to the determination of the boundaries of land, and to 
jand surveys and surveying. These chapters include such subjects as bound- 
aries in general, how described, established and maintained; boundaries on 
waters, their shifting character, accretion, erosion, reliction, and reclamation ; 
land bounded by, along, upon or on a stream, or its bed, bank or shore; 
boundaries on lakes and ponds; boundaries on islands; boundaries on streets 
and roads; boundaries determined by arbitration; boundaries established by 
agreement or acquiescence; adverse possession, including title and bound- 
aries to land as affected by it; construction, interpretation and application 
of de:criptions in deeds; determination and proof of boundaries. Another 
Part, containing several chapters, is devoted to easements and incorporcal 
rights, including easements in general; license, revocable and irrevocable, 
prescription and prescriptive rights; dedication of rights in land to the pub- 
lic; easements of way; right of way of railroads; right of way of street rail- 
ways; right of way in conduits, pipe-lines, etc., for water, oil, air, gas, and 
electricity. A final Part, embracing but one chapter, deals with the character 
and kinds of franchises. The very extensive programme thus indicated, has 
been carried out in a text of 587 pages, distributed into 887 sections, with 
appropriate titles appended to each section. 

Turning hastily over the pages to see how the author has carried out his 
treatment of this extensive programme, we can venture no further than to say 
that his text reads well, and, so far as we can see upon a hasty examination, is 
fairly accurate. The work has a copious index. A just criticism upon the 
work seems to be that the cases of late years are cited from the“ Reporter 
System,”’ of St. Paul, and that the official reports are notgiven. These should 
have been looked up and given, but the citations of the ‘‘ Reporters”? should 
at the same time have been retained. The book is fairly well printed with a 
very wide page, carrying a great deal of matter, and the copy before us is bound 
in cloth. 


JOYCE ON ELECTRIC LAw.—A Treatise on Electric Law, Covering the Law Governing all 
Electric Corporations, Uses and Appliances. Also all Relative Public and Private 
Rights. By JOSEPH A. JOYCE, Author of Joyce on Insurance, and HowaRD C. JoYce. 
New York: The Banks Law Publishing Co., 21 Murray Street. 1900. 

The authors have dedicated this book to the memory of their father, Charles 
Joyce. Their preface is dated from Nyack-on-the-Hudson. Mr. Joseph A. 
Joyce wrote a very acceptable work on the law of Insurance, — acceptable save 
for the fact that it had no table of cases cited; but this was a conceit of his 
publishers, who endeavored to bully other authors into allowing their works to 
be issued without tables of cases, and in some cases succeeded. The present 
publishers have done better, and a very numerous table of cases cited attests 
the diligence of the authors in covering the field of the adjudged law. This 
very large volume, containing nearly 1250 pages, well printed and attractive, 
seems to cover every phase of the law relating to telegraphs, telephones, elec- 
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tric lights; the franchises of companies created to serve the public in various 
ways by this new agency; their rights and liabilities as obstructors of the pub- 
lic streets; their liability for negligence; and all kindred questions which may, 
by any possibility, be classified under ‘ electric law,” including stamps under 
the English Stamp Act, stamps on agreements for the rental of telephones, and 
the American War Revenue tax on telegrams. A copious index renders the 
subjects treated of in the work easily accessible. From such an examination 
as we have been able to give this book, we should expect to find anything that 
has been adjudged in any American court with reference to the subjects with 
which it treats, somewhere within its pages, well and clearly stated. 


JUDSON ON TAXATION IN MISSOURI.—A Treatise Upon the Law and Practice of Taxation in 
Missouri, by FREDERICK N. JUDSON, of the St. Louis Bar. E. W. Stephens, Publisher: 


Columbia, Missouri. 1900. 
The author of this work stands in the front rank of Missouri lawyers, 
and the publisher of it has long been the publisher of the Reports 
of the Supreme Court and Courts of Appeals of Missouri. The work 
is the result of impact, so to speak,—of coming in contact with the 
questions considered in the actual practice of the author. It is written 
both from a legal and an economical point of view. The author became con- 
vinced, from a study of Missouri taxation in the course of his professional 
labors, that the confessed failure of the system in securing equity of taxation 
presents, not only for lawyers, but for all citizens, the most serious question 
of our time. This conviction is the motive for this work. Inequality of taxa- 
tion isno doubt a great evil; but there are greater evils in the body politic, 
among which we name boss rule, political corruption, and the prostitution of 
he judiciary by dragging it through the slums of partisan politics and compel- 
ling the judzes to buy their nominations. Inequality of taxation is, however, 
an evil so great that we must welcome any intelligent attempt at its meliora- 
tion; and such an attempt is furnished by this book. The author concludes a 
survey of the subject by suggesting four remedies: 1. Judicial remedies, — 
especially in respect of franchise taxation, through the enlargement of the 
scope of the writ of certiorari. 2. A separation of the sources of the State and 
the local revenue: assessment and equalization for the purposes of State reve- 
nue to be the work of a State Board whose operations cover the whole field, 
and who are not confined in their operations merely to correcting glaring incon- 
sistenci:s made by the local assessors. 3. Anextension of the local control of 
the tax rate and of bond issues: a suggestion based upon the teachings of 
experience, that the limitation of the tax rate by constitutional provisions 
does not alone protect the citizen against an increase of taxation, since 
such an increase may be effected as well through an increase of the rate 
of valuation, as through an increase in the rate of the tax. 4. An 
abolition of personal inquisition and listing by the taxpayer. This only 
leads to fraud; fraud is the rule, and honesty the exception. This idea 
does not extend to such tangible and openly visible property as live stock, 
farming implements etc., such as can be seen by the assessor and easily 
valued. In other words, the taxation of some kinds of personal property can 
be retained without the inquisitorial feature of assessments. He favors the 
inheritance tax asa method of reaching personal property for taxation. Double 
taxation is, of course, denounced by him, such as the separation of the estates 
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of mortgagor and mortgagee for the purposes of taxation, and taxing both 
sides of the ledger. In short, the forms of taxation which he favors are taxa- 
tion of real estate, taxation of corporate property and franchises without de- 
duction for mortgage liens; and an inheritance tax. These he thinks would 
make efficient substitutes for the present inefficient system of reaching personal 
property. He opposes an income tax, on the ground that it is inquisitorial in 
its methods, and unequal and fraudulent in its results. He points out that it 
is unfair toward the professional classes, whose income consists of the 
wages of their direct labor. The gross injustice of an income tax wss 
pointed out by this striking illustration: “A boy was made a_help- 
less cripple by having both his legs cut off in a railway accident, 
and, being without means, he was compelled to employ a lawyer 
on a contingent fee to recover damages; and, from $7,500 recovered, he re- 
ceived $5,/00. This was placed in the hands of an exceptionally efficient 
trustee, and was loaned out at 6 per cent, yielding an annual income of $309. 
The vigilance of the assessor discovered the cripple’s fund, and it is now pay- 
ing a tax of 20 per cent on the full amount, or $100, thus making an Income tax 
of 33} per cent. But the 6 per cent interest was exceptional, and can only be 
continued at the risk of hazarding the principal. When it is reduced to 5 per 
cent the tax will be 40 per cent of the income, and when reduced to 4 per cent 
it will be 50 per cent.’’! 

Altogether, this work involves a thoughtful and careful study and presentation 
of the subject by a very capale lawyer and sound thinker. Mr. Judson’s habits of 
thought are eminently conscientious and judicial. Heis in no sense an inventor 
of nostrums; there is nothing in his writings that savors of the crank; but 
whether one agrees with all his conclusions or not, his work will repay perusal, 
and will be found most interesting to any one who has oscasion to study the 
subject of taxation, either in its legal or economical aspects. 


ABBOTT’S TRIAL BRIEF. SECOND EDITION. —A Brief for the Trial of Civil Issues Before 
a Jury. By AUSTIN ABBOTT. Second and Enlarged Edition, by the Publishers’ Editorial 
Staf. The Lawyers’ Co-operative Publishing Company: Rochester, N. Y. 1900. 
Abbott’s Trial Brief, in its first edition, had such a wide circulation among 

the profession that it seems unnecessary for us to offer any opinion upon it. 

It isfound in nearly every law office in the country; nearly every trial lawyer in 

the country has been benefited by it, and disappointed by it, and has his opinion 

of it. Like the iron razors which were peddled in Cheapside, it was ‘‘ made 
to sell,’ and it did sell. It ‘‘ went like hot cakes,’’ and this edition is going 

“ like hotcakes.””’ Mr. Abbott had made a great many digests and he had made a 

great many brie‘s; and from these, and without much further research, but with 

the aid of acompeteut stenographer, he scrabbled together a book which, in the 
preface to his first edition, he described to be ‘* the outgrowth of briefs I have 
had occasion to prepare in practice.’? Hence, he called his work a * brief; ”’ 
and others tried to imitate him by getting up cheap works and calling them 

“briefs.”’ It is emphatically a digest of a considerable portion of the adjudged 

cases upon those questions which most frequently arise in the trial of a civil 

action. As such, it is most useful to the trial lawyer, no less than to the judge 
on the bench, and is of great value in briefing points in appellate work. It is 
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printed in the form of a brief, the cases are cited in the Coty of the page, in- 
dented as in a brief; and we are not at all sure that this is not, more convenient 
than to drop them as foot-notes. The cases belonging to each proposition 
catch the eye more quickly than if they were dropped to the bottom of the 
page. The present editors have filled in a great deal of recent matter, and 
have introduced several new subjects, such as the examination of witnesses; 
the impeachment and corroboration of witnesses; the absence of the judge and 
proceedings outside of the court room; improper conduct of the judge; and 
the verdict and its incidents. The index is in double columns and might have 
been made to look better. The book has no table of cases. 


EWART ON ESTOPPEL.— An Exposition of the Principles of Estoppei by Misrepresentation. 

By JOHN S. Ewart. Chicago: Callaghan and Company. 1900. 

This book was received just as we were dispatching our final copy to the 
printer fvr this number of the AMERICAN Law REviEw. No time was afforded 
for such an examination of it as its obvious merits require. It was a compli- 
ment to the Americans that a Canadian barrister of distinction should have 
come to “the States’? for a publisher. We take it that the chief significance 
of it was the desire for a larger audience than could be obtained in Canada, 
or even in England. The author has made a thorough study of the subject in 
every detail, and he takes us to where we can look at it from new points of 
view. The old and vague estoppel in pais or in the country, gives place to 
estoppel by assisted misrepresentation. For want of time and space, and in- 
tending to notice this work at another time, we conclude by saying that the 
author should dismiss the apprehensions with which he hands over to the pro- 
fession the result of his labors. The strong conviction which possesses him, 
that, notwithstanding defects in his work, the main positions which he has 
assumed are right or very nearly so, and that into them must be brought sev- 
eral department of the law, may meet with disappointment for the time, but 
the disappointment will be but temporary. His belief that he has, at all events, 
contributed something towards a scientific synthesis of a very important sub- 
ject, will prove to be well founded. Some of our readers, who are members 
of the International Law Association, will recall that Mr. Ewart contributed a 
most learned and valuable paper to the transactions of that body for the year 
1899, on the subject of estoppel in its relation to negotiable paper, a paper 
which, in a revised form, appears in the body of this work. 


KEASBEY ON ELECTRIC WIRES. SECOND EDITION.-— The Law of Electric Wires in Streets 
and Highways. By EDWARD QUINTON KEASBEY, of the New Jersey Bar. Chicago: 
Callaghan and Company. 1900, 


The subject of this work is so narrow and restricted that the work may be 
called a monograph. Its scope is indicated in its title. It deals with electric 
wires in relation to the highways and does not involve an attempt to discuss 
the principles applicable to every kind of case in which electrical appliances are 
concerned. It is an able essay by an able lawyer, and will be inquired after by 
every lawyer who has in his practice a troublesome case upon the subject cov- 
ered by it. 
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Thomas Conyngton, 868. 
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INJUNCTION, 
against boycotting, article by Sey- 
mour D. Thompson, 161. 
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duties, 411. 
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JUDICIAL COSTUME, . 
origin of the “‘ Black Cap,” appella- 
tion of “ Reverend,” 277. 
JUDICIAL ERROR, 
reparation by the State, case under 
special statute of New York, 622. 
JURY, 
struck, trial by, in a State court, 
456. 
JURY SYSTEM, 
Judge Doolittle defends, 138. 
JURY TRIAL, 
statute making it error for the judge 
to intimate his opinion of the evi- 
dence, paper by Francis D. Pea- 
body, 726. 
JUSTICE, 
delays of, 412. 
KENTUCKY GUBERNATORIAL 
CASE, ‘ 
decision of the Supreme Court of 


the United States, 604. 
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KINGS, 
divine right of, 87. 
LABOR UNION, 
demand of, that police protection be 
withdrawn from ‘‘scab labor,’’ 97. 
LABOR UNIONS, 
scathing judicial denunciation of 
their methods, 299. 
LAND, 
deprivation of support of, by drain- 
ing an asphalt lake, 295. 
LAND REGISTRATION ACT, 
in Massachusetts, constitutionality 
of, 109. 
LAW, 
and government in America, article 
by Ernest Freund, 16. 
practice of, and legal education, 
article by Albert Swindlehurst, 214. 
two kinds of, in same State, 897. 
LAW BOOKS, 
of the year, the best two, 788. 
LAW REFORM, 
and Beccaria, address by U. M. 
Rose, 524. 
LAW REPORTS, 
relative value of, 101. 
LAW SCHOOL, 
of the University of Cincinnati, new 
dean of, 412. 
LAWSUIT, 
conducted in sign language of deaf 
mutes, 97. 
LAWYER, 
pieads to have his case immediately 
heard on the ground that he is 
about to die, 421. 
LAWYER, 
young, and his beginning, 897. 
LAWYERS, 


and scholarship, article by Walter 


L. Miller, 876. 

lawyers in New York, number of, 
95. 

LEADING ARTICLES, ADDRESSES 

AND PAPERS, 

Abridgment of the report by com- 
mission, article by Edward Pay- 
son Payson, 392. 
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AND PAPERS — Continued. . 

Admissibility, weight and « ffect of 
evidence of experiments, article 
by Archibald R. Watson, 28. 

Are food-stuffs contraband, arti- 
cle by Edwin Maxey, 205. 

Beccaria and law reform, address 
by U. M. Rose, 524. 

Chief Justice Marshall, article by 
Warren Onley, 550. 

Choice of Presidential Electors, 
article by Boyd Winchester, 734. 
Congressional Government of Ter- 
ritories, article byJ. P. Buster, 366. 
Constitution and the new Terri- 
tories, address by John K. Rich- 

ards, 670. 

Constitutional Aspects of the Fed- 
eral Control of Corporations, 
address by E. W. Huffcut, 186. 

Corporation System — An argument 
for its abolition, article by Speed 
Mosby, 544. 

Corporation System — An argument 
in its favor, article by Thomas 
Conyngton, 863. 

Courts of Justice in the Province of 
Massachusetts Bay under the 
first charter, 1630-1684, article 
by Thomas Lewis Philips, 566. 

Eviis of lobbying, and suggestions 
of a remedy, article by Samuel 
Maxwell, 224. 

Evolution of a treaty in Anglo- 
American diplomacy, article by 
Charles Cheney Hyde, 378. 

Following trust funds in cases of 
insolvency or administration, ar- 
ticle by Charles A. Dickson, 342. 

Georgia Dumb Act of 1850, paper 
by Francis D. Peabody, 726. 

Government and law in America, 
article by Ernest Freund, 16. 

Governor Pingree and his reforms, 
article by William P. Belden, 36. 

Injunctions against boycotting, 
article by Seymour D. Thompson, 
161. 
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LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 
International Liability for Mob In- 

juries, article by Francis J. R. 
Mitchell, 709. 

Is a Federal Receiver a Federal 
question, article by Frederick 
Bausman, 856. 

James Wilson and the formation of 
the constitution, address by John 
Marshall Harlan, 481. 

Law of the Book of Mormon, article 
by James Williams, 219. 

Lawyers and Scholarship, article by 
Walter L. Miller, 876. 

Legal education and law practice, 
article by Albert Swindlehurst, 214. 

Liberty of the press, address by 
Henry B. Brown, 321. 

Limitations of legislative control of 
municipal corporations — Cause 
and effect of State interference 
with local affairs, article by Eugene 
McQuillin, 505. 

March of the Constitution, address 
by George R. Peck, 801. 

Medical Expert Evidence — The ob- 
stacles to radical changes in the 
present system, paper by Will- 
ard Bartlett. 

Manicipal Boards of Health and 
Quarantine Regulations, article 
by Austin Lewis, 72?. 

Our consular courts in China, ar- 
ticle by Mark B. Dunnell, 826. 

Rabbinical Law of hereditary suc- 
cession, article by Thomas W. 
Brown, 562. 

Recent development of private in- 
ternational law in England, article 
by Robert C. Henderson, 386. 

Suits against a State, article by 
Joseph Wheless, 689. 

Should Federal Courts ignore State 
laws, article by Henry EZ. Mills, 51, 


State of legal education in the. 


world, article by Charles Noble 
Gregory, 841. 

Suggestion concerning trusts, ar- 
ticle by H. Teichmueller, 229. 
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LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 
Three Courts, article by Seymour D, 
Thompson, 398. 
United States Legacy tax, article 
by James M. Gray, 869. 
What is a court of record, article 
by Arthur M. Alger, 70. 
LEGACY TAX, 
of the United States, article by 
James M. Gray, 869, 
LEGAL EDUCATION, 
and Jaw practice, article by Albert 
Swindlehurst, 214. 
State of, in the world, aiticle by 
Charles Noble Gregory, 841. 
LEGAL ETHICS, 
codes of, 237. 
LEGISLATION, 
in the United States, address : f presi- 
dent of the American Bar Associa- 
tion, Charles F. Manderson, 641. 
slipshod, clerical errors in recent 
New York negotiable instruments 
law, 278. 


LEGISLATURE, 


power of, to abolish courts, 305. 


LEWIS, JAMES M., 


general, the late, 99. 


LIBEL, 


is it libelous per se to charge a man 

with adultery, 106. 

when not necessary to plead special 
damages, 298. 


LIBELS, 


and libels, 425. 


LIBERTY OF THE PRESS, 


address by Henry B. Brown, 321. 


LIBRARY, 


new, in the national capitol, 237. 


LOAN, 


fraudulent concealment of identity 
of lender and right of borrower 
to repudiate contract, 293. 


LOBBYING, 


evils of, and suggestions of remedy, 
article by Samuel Maxwell, 224. 


LYNCHERS, 


inability of Governor of Kentucky to 
bring them to justice, 238. 
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McGILL, ALEXANDER T., 
the late, 882. 
MANDAMUS, 
to compel issue of injunction, 919. 
MANDEPSON, CHARLES F., 
portrait of, 641. 
MARITIME LAW, 
distinction between being drowned 
on the ship and drowned after 
jumping overboard, 450. 
MARRIAGE, 
and divorce —contributory negli- 
gence in entering into the mar- 
riage relation, 133. 
effect of, to emancipate minor, 304. 
MARSHALL, JOHN, 
Chief Justice, article by Warren 
Olney, 550. 
day for commemoration of, 88, 586. 
day for comm:moration of, address 
of National Committee, 235. 
letter of Washington tendering ap- 
pointmenut of attorney-general to, 
76. 
Brigadier-General, military titles of, 


and how he obtained them, 884. 
MASSACHUSETTS BAY, 
first charter of, 1630-1684, courts 


of justice under, article by 
Thomas Lewis Philips, 566. 
MASTER AND SERVANT, 
conductor, engineer and brakeman, 
fellow-servants in same common 
employment, 309. 
liability of railroad company for death 
of brakeman by being knocked 
down by overhead bridge, 117. 
MILLS, MR., 
called to penance (E.N. Hamill) , 473. 
MINK CASE, 
New Hampshire, 474. 
MISSISSIPPI, 
Supreme Court of, as characterized 
by its chief justice, 765. 
MOB INJURIES, 
international liability for, article 
by Francis J. R. Mitchell, 709. 
MORMON, BOOK OF, 
law of, article by James Williams, 
219. 
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MORTGAGES, 
clog on equity of redemption, 922. 
MUNICIPAL ASSEMBLIES, 
no power on part of judiciary to in- 
terfere with action of, 447. 
MUNICIPAL BOARDS, 
of health, and quarantine regula- 
tions, article by Austin Lewis, 722. 
MUNICIPAL CORPORATIONS, 
legislative control of, article by 
Eugene McQuillin, 505. 
what constitutes reasonable safe 
condition for travel with respect 
to city streets, 920. 
MUSTACHE, 
commercial value of, 281. 
NATURALIZATION 
of aliens, private citizen cannot 
maintain an action to set aside, 437. 
NEGOTIABLE PAPER, 
rights of holder of, transferred to 
him after maturity, 456. 
NEGLIGENCE, 
duty of employer of contractor to 
take care that the public are pro- 
tected from dangerous work on 
highway, 134. 
electric light company not liable 
for injuries from contact with 
wires on a building unless it has 
licensed or invited person injured 
to go upon the building, 136. 
failure of railway companies to 
adopt automatic couplers in gen- 
eral use, 289. 
injuries from the exposure of es- 
caping gas, 614. 
law of recent English cases in, 255. 
of attorney in not pleading statute 
of frauds, 769. 
of street railroads, failure to em- 
ploy conductor, 302. 
ov-aers of French steamer ‘‘La Bour- 
gogne’’ finally exonerated, 248. 
statutory obligation of railway com- 
panies to ring bell and sound 
whistle at stated distance from 
highway crossing, 136. 
NEUTRALITY, 
Portuguese, violation of, 414. 
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NEW YORK, 
judicial statistics in, 884. 
NICARAGUA CANAL CONVENTION, 
British views of, 589. 
NUISANCE, 
injunction not granted against a 
county to restraiu it from com- 
mitting, 611. 
OLEOMARGARINE, 
dissolving of corporation for violat- 
ing State statutes regarding sale 
of, 782. 
ORATORS, 
and oratory, American — Everett, 
Webster, Choate, Clay, 91. 
OSTEOPATHY, 
not an agency within meaning of 
act regulating practice of medi- 
cine, 304. 
OTTOMAN ORDER, 
new, in council, 96. 
PALMER, JOHN M., 
the late, 895. 
PARCEL POST, 
demand for, 240. 
PENNSYLVANIA, 
establishment of system of equity in, 
904. 
PENZANCE, LORD, 
the late, 596. 
PETERS, CHIEF JUSTICE, 
of Maine, resignation of, 412. 
PHELPS, EDWARD J., 
the late, 602. 
PHILIPPINE COMMISSION, 
appointment of Judge Taft to presi- 
dency of, 413. 
PHILLIPS, ISAAC NEWTON, 
advice of, 591. 
PINGREE, GOVERNOR, 
and his reforms, article by William 
P. Belden, 36. 
PLEADINGS, 
insulting, striking from files, 299. 
PLUMBERS’ TRUST, 
jadicial condemnation of, 420. 
POLITICAL RIGHTS, 
power of courts of equity to protect, 
261. 
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PORTO RICAN CITIZENSHIP, 
900,000 people without a country, 577. 
PORTO RICO, 
officials of, required to take oath to 
support constitution of the United 
States, 578. 
PORTRAITS, 
Bartlett, Willard, Judge, 1. 
Brown, Henry B., 321. 
Harlan, John Marshall, 481. 
- Manderson, Charles F., 641. 
PRESIDENT, 
power of, to use the land and naval 
forces to protect our citizens in 
China, 584. 
PRESS, THE, 
liberty of, address by Henry B. 
Brown, 321. 
PRIZES, 
of war, exemption of fishing vessels 
from capture as, 308. 
PROFESSIONAL INCOME, 
of Judah P. Benjamin, 881. 
PUERTO RICO, 
governmental provisions of recent 
act of Congress relating to, 595. 
tariff law, provisions of, 591. 
QUARANTINE REGULATIONS, 
and municipal boards of health, ar- 
ticle by Austin Lewis, 722. 
RABBINICAL LAW, 
of hereditary succession, article by 
Thomas W. Brown, 562. 
RAILROAD COMPANIES, 
statutory obligation to ring bell and 
sound whistle at stated distance 
from highway crossing, 136. 
REMOVAL OF, 
one of the co-conspirators of Captain 
Carter, to Georgia for trial, 430. 
RENICK, EDWARD IRELAND, 
the late, 575. 
REPORTS, 
abridgment of, by commission, ar- 
ticle by Hdward Payson Payson, 
392. 
ROBERTS, BRIGHAM H., 
action of H~use of Representatives 


case of, precedent in, 249. 
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RUSSELL, CHARLES, OF 
LOWEN, LORD, 


KIL- 


Chief Justice, anecdotes and remi-- 


niscences of, 761. 
death of, 751. 
funeral of, 773. 
judicial character of, 759. 
sketch of his career, 755. 
SALARIES, 
inadequate, of Federal jugges— 
Attorney-General Griggs on, 86. 
SCHOLARSHIP, 
and lawyers, article by Walter L. 
Miller, 876. 
SEALED INSTRUMENTS, 
want of consideration, 915. 
SENATORS, 
of United States, election of, by the 
people, 417. 
SERJEANTS’ RINGS, 279. 
SHARON-HILL, 
divorce case, 789. 
SHEARMAN, THOMAS GASKELL, 
the late, 885. 
SHERMAN, JOHN, 
the late, 893. 
SLAVERY, 
abolition of, in Island of Guam, 432. 
in Africa, revival of, 270. 
SLEEPING CAR COMPANY, 
damages recovered by a man whose 
berth was sold to a woman, 246. 
SONGBIRD BILL, 
passage of, 414. 
SOUTH AFRICA, 
republics of, effect on private rights 
of the British conquest, 422. 
SOVEREIGNS, 
foreign, insults to, 281. 
SPECIAL PLEADING, - 
humors of, 243. 
SPEECHES, 
public, copyright in reports of, 912. 
STALLO, JOHN B., JUDGE, 
the late, 599. 
STARE DECISIS, 
effect of prior decision in same case, 
786. 
STATE, THE, 
suits against, article by Joseph Whe- 
less, 689. 


959 


STATE ATTORNEY, 
threats and denunciations of, in 
argument, are ground for reversal 
of conviction, 455. 
unlicensed atiorsey may hold office 
of, in Illinois, 95. 
STATE BOUNDARY, 
State law extends a marine league 
from the shore, 457. 
STATE INTERFERENCE, 
with local affairs, cause and effect 
of, article by Eugene McQuillin, 605. 
STATE LAWS, 
Federal courts ignoring, reply to 
Mr. Mills, 462. 
should Federal courts ignore, article 
by Henry E. Mills, 51. 
STATISTICS, 
judicial, in New York, 884. 
STOCKHOLDERS, 
extraterritoriality of the statutory 
liability of, 610. 
liability of, under the law of foreign 
States, 910. 
STREET RAILROADS, 
negligence of, the failure to employ 
conductor, 302. 
STRIKE, 
of the building trade societies in 
Chicago, 601. 
workmen On, not entitled to relief 
under the Poor Law,’ 603. 
SUCCESSION, 
hereditary, Rabbinical law of, article 
by Thomas W. Brown, 562. 
SUITS, 
against a State, article by Joseph 
Wheless, 689. 
SUPREME COURT, 
Federal, long periods of service io, 
244. 
of Mississippi as characterized by 
its chief justice, 765. 
SUPREME COURT OF UNITED 
STATES, 
difficulty of gaining admittance to 
bar of, letter, 628. 
jurisdiction-of, in controversies be- 
tween States, 307. 
new building for, 924, 925. 
working of, 77. 
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SURETYSHIP, 

liability of the sureties on a bond of 
a bank cashier, taken while he is 
in default, 913. 

TAFT, WILLIAM H., 

Judge, appointment of, to presi- 
dency of the Philippine Commis- 
sion, 413. 

TANEY, CHIEF JUSTICE, 

repelling aspersion cast upon, A. C. 

Campbeil, 472. 
TAXES, 

injunction against collection of, 

adequate remedy at law, 438. 
TERRITORIES, 

congressional government of, arti- 
cle by J. P. Buster, 366. 

new, and the Constitution, address 
by John K. R’. *ards, 670. 

TORT, 

committed upon infant while en ven- 
tre sa mere; right of action by in- 
fant for, 616. 

TRADES-UNIONISM 

and law and order in Idaho, strug- 

gle between, 75. 
TREATY, 

evolution of in Anglo-American di- 
plomacy, article by Charles Che- 
ney Hyde, 373. 

TRUST FUNDS, 

following in cases of insolvency or 
administration, article by Charles 
A. Dickson, 342. 

TRUSTEES, 

personal liability of, for defalcation 

of their agent, 443. 
TRUSTS, 

and combinations in restraint of 
trade, attorney-general on, 253. 

and trusts, 427. 

national proposal for formation of, 
89. 

of mortgage money, 132. 

publicity the remedy for, 239. 

recent legislation against, 253. 

suggestion concerning, article by 
H. Teichmueller, 229. 

sympathizes with and with Senator 
William A. Clark of Montana, 
579. 
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TRUSTS — Continued. 
when not within rule against per- 
petuities, 303. 
TWENTIETH CENTURY, 
when does it commence, 78. 
UNIFORM LAW, 
relative to divorce, 257. 
UNITED STATES SENATORS, 
election of by the people, 417. 
VAGRANCY, 
whether minors can be convicted of, 
919. 
VENEZUELAN BOUNDARY, 
award of, 76. 
VERDICTS, 
unanimous, 248. 
VIRGINIA STATUTE, 
to incorporate the John Marshall 
Memorial Association, 593. 
WATERS, 
of the Rio Grande within the United 
States, attempt to impound, so 
as to deprive Mexican farmers of 
them, 103. 
WATSON, LORD, 
the late, 100. 
WEBSTER, SIR RICHARD, 
Lord Alveston, 896. 
WILDE, SIR JAMES PLAISTED, 
Judge, late Lord Penzance, 596. 
WILL, 
revocation of devise by operation 
of law, 787. 
WILL-MAKING, 
aphasia in, 272. 
WILSON, JAMES, 
and the formation of the Constitu- 
tion, address by John Marshall 
Harlan, 481. 
wIT, 
and humor, legal or illegal, 587. 
WITNESS, 
browbeating of, 245. 
WOERNER, JOHN GABRIEL, 
Judge, the late, 598. 
WORKMEN, 
on strike not entitled to relief 
under the Poor Law,”’’ 603. 
WYTHE, GEORGE, 
law teacher of John Marshall, 594. 
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